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ANNOUNCEMENT OF A CONSOLIDATED INDEX TO THE 
MASSACHUSETTS LAW QUARTERLY AND REQUEST 
FOR BACK NUMBERS. 


The eighth volume of this magazine is now nearing completion. 
Hitherto, no index has been made of any volume, the detailed table of 
contents on the cover of each number being the only method of finding 
things. For this reason, besides the fact that the paging of the different 
numbers is not always continuous owing to the insertion of reprints 
obtained from different printers, it is important, in binding, to bind up 
the covers of the magazine in order to keep the table of contents and to 


keep the green covers for the purpose of turning to the different num- 


bers. To make the back numbers of the magazine, which contain a con- 
siderable amount of information not found elsewhere, more conveniently 
useful, a consolidated index of the first eight volumes is now being 
prepared and will be published with the August number, An index to 
the five bound volumes of reports of the association and to the printed 
reports of the Committee on Legislation, which preceded the establishment 
of the QUARTERLY in 1915, may be included in this index, or added in a 
separate index. 

This preliminary announcement is made in order that those mem- 
bers of the association who are in the habit of using the QUARTERLY 
may expect it and keep it out of the waste basket. 

In view of the constant requests for full sets or separate back 
numbers of the magazine from members, or from law libraries in differ- 
ent parts of the country, the request is renewed to those members who 
do not keep a complete file of the magazine or who may have extra 
copies, to return to the secretary any copies which they do not want. 
This request applies particularly to the first number of Volume I—the 
November number of 1915 and the November number for 1920 containing 
the portraits of the Supreme Judicial Court—but any other spare num- 
bers are also requested as the supply on hand decreases while the 
demand increases. 

The attention of those members, who, under an occasional impulse 
of housecleaning or habits of efficiency and neatness, are apt to consign 
all periodicals to the wastebasket, is especially called to this prayer for 
self-restraint. Please remember that if you do not want them, some- 


body else does. 
F. W. G. 
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‘‘MORE CONSPICUOUS FOR WHAT THEY WERE THAN 
FOR WHAT THEY DID.”’ 


Occasionally we get so surfeited with the newsy accounts of more 
or less superficial qualities and vociferous pretence or cynical indif- 
ference, or all the other varied forms of human absurdity, that it is re- 
freshing to have certain men and their simple, unpretentious lives and 
characters called to our attention by way of contrast. Several such men 
on the bench and at the bar have died recently—James M. Morton, John 
W. Hammond, George A. Sawyer and Endicott P. Saltonstall, not to 
mention others. We need not try to put them on pedestals. They doubt- 
less had their faults, as all the rest of us have. One trouble with ped- 
estals is that so many people want them either for themselves or others 
before, or after, death that, perhaps it is wiser and truer to keep men 
and our memories of them on the ground, and express our appreciation 
of them in simple language, remembering that, at their best, they were 
merely representatives of sound qualities which are shared by many 
others. 

In one of the chapters in Josiah Quincy’s “Figures of the Past,” 
after speaking of the position, character and personal influence of Wil- 
liam Sullivan and Harrison Gray Otis at the Suffolk Bar in the early 
part of the nineteenth century, he says, “Men of the stamp of Sullivan 
and his friend Otis were more conspicuous for what they were than for 
what they did.” It is probable that several generations of the Middlesex 


Bar would give similar testimony to the force of example and char- 
acter of Daniel S. Richardson of Lowell, and the same may be said of 


Col. Hopkins in Worcester County. Doubtless the names of other men 
in other places will suggest themselves to different men. 

The recent bar meeting before the Supreme Judicial Court at the 
Court House in Boston in memory of Saltonstall recalled to the writer 
the sentence of Josiah Quincy above quoted, because it seemed to de- 
scribe the most striking point in the general sentiment of the bar as 
reflected at that meeting. It does not mean that the men mentioned did 
not do much. They were all effective men in their various days and ways. 
But it is rarer and harder to be somethings that are worthwhile than to 
do something worthwhile, and this is the point of Quincy’s emphasis. 

Mr. James C. Reilly happily said of Saltonstall, at the memorial 
meeting, “His personality radiated that simple integrity which is so 
manifestly genuine that it can never be mistaken.” Judge Braley, in 
his response to the memorial, illustrated what this meant, in the tone 
of his practice as an advocate, when he said: 


“Very often in argument before the full bench he would 
with the utmost courtesy state the case for the other side far 
more cogently than it had been presented by his adversary, with 
the comment, that unless he could fully sustain his view of the law 
enforced by apt citation of authorities, he would cheerfully acqui- 
esce in an adverse decision. It was these characteristics which 
gained for him the respect and confidence of the court.” 


(1) 








In other words, Saltonstall merited the rare tribute which Judge 
Hoar paid to Daniel Richardson: 


“He practised law, not only according to the injunction of 
the official oath—‘with all due fidelity as well to the court as to 
the client,’ but what is harder still to keep always in remem- 
brance—toward the other side!” 


In the case of Sawyer—in a very different field, as one of the 
leading conveyancers and trusted advisers in the Metropolitan District 
—the influence was that of a quiet, careful, skillful, wise and consider- 
ate man, with a sense of perspective about law and men that enabled him 
to avoid the attitude of fussy obstruction too commonly charged to 
the conveyancing bar. These words have been chosen because they signify 
more to us than the somewhat excessive superlatives commonly used 
about less effective men. 

Judge Morton and Judge Hammond, because of their positions, were 
more generally known to the bar throughout the Commonwealth. Appro- 
priate tributes to their memories will doubtless be pronounced at a bar 
meeting and entered upon the records of the court. A brief appreciation 
of Judge Hammond, who with Judge Sheldon, served as a member of the 
Publication Committee of this magazine, through its first six volumes, was 
expressed in these pages in the May number for 1922 (p. 41). 

With Judge Morton’s work on the bench, the bar generally is 
familiar, with the exception of those younger men who were admitted 
since he resigned. But his service did not end with his resignation from 
the bench in 1913, for, in 1917, in his eightieth year, he was elected a 
delegate at large from the fifteenth Congressional District to the Mas- 
sachusetts Constitutional Convention of that year and he attended its 
sessions regularly throughout the trying, hot, summer of 1917 and the 
later sessions of 1918-1919. He served as chairman of the Judiciary 
Committee of that convention and rendered great service to the conven- 
tion and to the public by his judgment, his experience and his courtesy— 
his character, presence, and bearing reflecting, as they did throughout, 
the high standing and tradition of the great court of which he was long 
a distinguished member. It is safe to say that every member of the 
convention felt the'influence of his presence and character and the 
added distinction which they gave to the convention. Simply to see 
him there made men feel better and helped them to think straighter 
about the serious problems of life and government. The fact that the 
Massachusetts judicial system could bring out, and preserve for the 
benefit of the community, the spirit and character which radiated from 
Judge Morton’s presence must, consciously or unconsciously, have im- 
pressed many men in that convention in favor of the soundness of our 
system. It was a fortunate thing for the Commonwealth that he was a 
member of that body and the voters of the fifteenth Congressional 
District deserve the thanks of the community for sending him there. 
In responding to the resolutions of the bar on the death of Hon. William 
Allen in 1891, Mr. Justice Holmes said, “No man of any loftiness of soul 
could be long a justice of this court without rising to his full height” 
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(see 154 Mass, 615). Judge Morton gave real evidence of this in the 
Constitutional Convention. He and Judge Hammond on the bench, like 
Sawyer, Saltonstall and others at the bar, while they did much, were 
even “More conspicuous for what they were than for what they did.” 


F. W. G. 


ANOTHER SIDELIGHT ON AN ELECTIVE JUDICIARY 

The proposed Canons of Professional Ethics, which were printed in 
the February number of this magazine, as well as in publications in 
other parts of the country, have called forth an interesting discussion 
of a distinctly practical problem relating to an elective judiciary by Mr. 
Russell Whitman in the “American Bar Association Journal” for May, 
1923 (page 300). This discussion is reprinted here, not only because it 
relates to the proposed canons, but because it contains a specific descrip- 
tion of the existing relations between candidates for the judiciary and 
the political parties in some states which give rise to the discussion. 
These conditions as to “political contributions and assessments” and Mr. 
Whitman’s suggested remedy, that members of the bar should take over 
what may be called the practical obligation or liability of a candidate 
for the bench to political assessment, etc., call for serious reflection by 
any members of the Massachusetts bar who may have leanings in favor 
of an elective judiciary. 


F. W. G. 





MR. WHITMAN’S DISCUSSION. 

Assuming as we may assume that at least nineteen out of twenty 
state judges are elected or re-elected—not appointed—to the bench, the 
bar and the bench should read with care canon 29 of the proposed code 
of judicial ethics; and should particularly note the words which we have 
printed in italics. 

29. Partisan Politics 


While entitled to entertain his personal views of political 
questions, and while not required to surrender his rights or opin- 
ions as a citizen, it is inevitable that suspicion of being warped 
by political bias will attach to a judge who becomes the active 
promoter of the interests of one political party against another. 
A judge should avoid making political speeches, contributions to 
party funds, the public endorsement of candidates for political 
office or participating in party conventions. 


Sometimes these contributions are divided into two instalments. 
They bear a strong family resemblance to “political assessments.” They 
may consist (1) in advancing funds for the purpose of procuring a 
nomination or re-nomination to the bench; (2)—in case (1) is well 
invested —a further payment of money to enable the political party, and 
incidently the contributing judicial nominee, to win. Of course, the 
second assessment is not imposed on any but nominees of the party. 

Another method of collecting campaign funds from judicial candi- 
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dates is familiar. Where nominations are made by party conventions a 
sum is frequently fixed as representing, in the judgment of the party 
bosses, the quota which the judicial nominees should severally be 
required to pay into the campaign fund. If there is a fair chance of 
election, this quota may be fixed at 5% of the total salary to be received 
by the judge if elected; e. g. suppose the salary is $10,000 a year, and 
the term is five years. Then if a nominee has a reasonable chance of 
being elected, he might expect, as a prerequisite to his nomination, to be 
called upon to contribute 5% of $50,000, that is $2,500, to the campaign 
fund of his party. Such contribution would not relieve him from demands 
or requests for further contributions during his five year term of office; 
but he might expect that the amounts called for would not in any one 
instance be reckoned upon a basis of 5% of his entire five years’ salary. 
They would ordinarily be much less than this; and may in some degree 
depend upon how urgent the need for funds is in any given election. 

To meet a situation like this, if indeed the situation is to be 
squarely met,a provision in a code of judicial ethics that a judge should 
“avoid contributions to party funds” seems wholly and ludicrously inade- 
quate. 

Of course the situation might be met by a provision in a code of 
ethics, or in a statute, absolutely prohibiting judges or candidates for 
the bench from contributing to campaign funds. The practice, however, 
seems so thoroughly established that it is to be feared that such a pro- 
vision. If inserted merely in a code, and note in a statute, would simply 
operate to exclude from nomination those candidates who were unwilling 
to violate the code; and would thereby restrict the field of choice to can- 
didates who were willing to come forward with campaign funds, code or 
no code. Another solution might be to recognize the practice of judicial 
candidates’ contributing to campaign funds, but to regulate it after the 
analogy of corrupt practices acts; and to restrict the amount a judicial 
candidate may contribute for his own election. 

Let us suppose now that canon 29 is adopted as it stands. Two 
queries then arise: First, does any one think it will be observed? and 
second, does any one think anything will be done about the matter should 
it not be observed? 

Further, if these queries be answered “No”—then why has the 
committee on the code included this canon—or at least that part of it 
admonishing judges to “avoid” contributions to party funds? 

Without attempting to settle so delicate a question is it not permis- 
sible for the bar or for any lawyer to suggest that if the judges are 
going to adopt a code they should express in unmistakable terms the 
standards of the bench touching political contributions by candidates for 
the bench or incumbents of the bench seeking re-election. If there is 
any office which should seek the man, and should be free from wire- 
pulling and political assessments, and other similar forms of moulding 
of public opinion and obtaining votes, it is the office of judge; and a code 
of judicial ethics should leave no doubt as to the stand which judges as 
a body take with reference to contributions which judicial candidates 
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may be required to make to the funds of their party; or may be per- 
mitted to make in promoting their own election. 

In communities in which lawyers have a well-knit professional organ- 
ization, of sufficient numbers to command respect, and of sufficient means 
effectively to back the judicial candidates of their choice, the problem of 
choosing and electing judges should be much simplified. Lawyers are 
naturally and inevitably concerned with the selection of honest and 
competent judges; and as a body they are liberal, in proportion to their 
means, in devoting a full measure of time, money and effort to the elec- 
tion of fit men to the bench. Heretofore it seems to have happened that 
they became active, at least in some localities, only when confronted with 
the menace of the election of conspicuously unfit candidates. Then they 
bestir themselves. But can they be induced to make it their business, as 
a body, at every election to promote, with all the means at their command, 
and in all honorable ways, the election of those whom they deem best 
fitted for the bench? Will they make it a regular practice to contribute 
to campaign funds a sum at least equal to the assessment on the candi- 
dates of their choice, with the understanding that this should absolve 
their candidates from such contributions? Thus the unseemly spectacle 
of candidates scrambling about to get and pay over the necessary funds 
for their own election might be avoided. Though for the most part, the 
pecuniary obligations of candidates, incurred by reason of election 
expenses, or contributions to party funds, are not generally known, still 
enough come to light now and again to indicate the probability that 
many judges are embarrassed by such obligations. It is to be hoped that 
the time will come when a judge is pecuniarily beholden to no one for 
his election. 

The foregoing is, of course, unsuitable for insertion in a code. If, 
however, the judges can be persuaded to adopt a code which will unquali- 
fiedly promote “political contributions” and will help do away with 
political assessments upon judicial candidates—then it behooves lawyers 
to come forward in full professional strength and with their means and 
resources to replace for worthy candidates of their choice all petty 


. Political drafts and assessments. 


RUSSELL WHITMAN 


A VALUABLE OPPORTUNITY FOR THE SUPREME 
JUDICIAL COURT AND FOR THE BAR. 


RESOLVE CHAPTER 30. 


Resolve relative to the publication and sale of the Massachusetts reports 
and of the advance sheets of the opinions and decisions of the 
Supreme Judicial Court. 

Resolved, That the Attorney General, the Secretary of the Com- 
monwealth and the reporter of decisions are hereby directed to advertise 
for proposals for the execution of the printing and binding, and to pro- 
vide for the sale to the public, at such price as said officers may fix, of 














the reports of the decisions of the Supreme Judicial Court, styled “Mas- 
sachusetts Reports,’ during a term of three years from the first day 
of July, nineteen hundred and twenty-three. They shall take into con- 
sideration the circumstances and facilities of the several bidders for the 
work, as well as the terms offered; they may reject any bids received, and 
they shall award the contract or contracts to such bidder or bidders as 
in their judgment the interests of the commonwealth may require, and 
they shall execute the contract or contracts in the name and behalf of 
the commonwealth. Bonds satisfactory to said officers, to an amount 
not less than ten thousand dollars, shall be given by the party to whom 
any contract is awarded, to secure its performance. The said officers 
may, if in their discretion it is deemed practicable and feasible, negotiate 
for, and execute in the name and behalf of, the commonwealth a contract 
for the printing and sale to the public, at such price as the said officers 
may fix, of advance copies of opinions of said court filed with the reporter 
of decisions. Bonds satisfactory to the said officers, to an amount not less 
than ten thousand dollars, shall be given by the party to whom such 
a contract is awarded, to secure its faithful performance. 


Approved April 20th, 1923. 


The sentence printed in italics makes possible, for the first time, a 
plan, which will be found not only to be of great convenience to members 
of the bar, but also of great value to the work of the court and the 
Commonwealth as a whole, and, in the opinion of some members of the 
bar, is of even more importance than the anticipated provision for more 
adequate working quarters for the court. 

The more obvious convenience to the bar, of course, would be the 
opportunity to obtain printed copies of the opinions as soon as they are 
handed down, instead of being put to the necessity either of examining 
the original at the reporter’s office (which is particularly inconvenient 
for men away from Boston), or of waiting perhaps a week or ten days 
for a typewritten copy to be made and sent by mail, or even longer for 
the printed opinions in the Banker & Tradesman or Northeastern Re- 
porter. The opinions of the Supreme Court in Washington and of the 
Circuit Court of Appeals are thus available in print as soon as rendered 

Such a plan is only possible, however, when the opinions are set up 
in proof before they are handed down, and such is the practice in the 
Supreme Court of the United States As explained by the Judicature 
Commission on p. 67 of its report, each opinion, of that court is 


“set up in proof and submitted to each judge before it is adopted, 
and sometimes a number of revised proofs of the opinion are thus 
submitted. This practice has the advantage of enabling each 
judge, not only to read and consider all the statements in the 
opinion, but to see it set up in type. Every lawyer knows that 
the test of reading something in type is a practical test which is 
most effective in concentrating his attention upon the different 
parts of a statement thus printed. It seems important that opin- 
ions should be printed before they are adopted, in order that each 
statement and all the reasoning may be fully appreciated by each 
judge.” 


Corer 


a Weal 
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That this recommendation was not made as a criticism of the 
Supreme Judicial Court of Massachusetts is shown by the fact that the 
chairman of the commission was Judge Sheldon, a former distinguished 
member of that court. It was simply a criticism of the fact that the 
court has not been provided with modern machinery, but is still obliged 
to do the work of 1923 with the machinery of the 19th century. That 
the court has succeeded under these conditions in doing so well is greatly 
to its credit. 

A further explanation of the reason for the recommendation of the 
commission appears in the following paragraph from page 66 of their 
report: 

“Ever since the beginning of the recorded history of American 
law, one fruitful source of litigation has been the appearance in 
reported opinions of dicta or language the meaning of which has 
not been clear to the bar, and which has not always been required 
for the decision of the case. Because such language has not 
always received the same careful consideration given to the points 
actually decided, doubts have arisen as to the real state of the 
law, which have resulted in needlessly interfering with ordinary 
business, or have furnished the basis for lawsuits. This must 
happen occasionally in any event, and the present discussion is not 
intended as a complaint or a criticism of any court. Every court 
occasionally says things which are not clear. No human beings 
can avoid it. But with the present output of judicial opinions, and 
the growing interest all over the country in the study of methods 
which will result in the elimination of unnecessary litigation and 
the more effective disposal of business, it is important to 
consider whether there may not be a practical method of reduc- 
ing to a minimum this particular cause of litigation and uncer- 
tainty in the law.” 

Opinions thus handed down in print would have more of an appear- 
ance of finality and less of what Judge Cardozo describes on page 29 of 
his recent book on “The Nature of the Judicial Process”. 
tests its work in print before final action. 

It is to be hoped that under the authority in the resolve, already 
quoted, an arrangement may be made to carry out the commission’s 
recommendation and accomplish the double purpose of providing the 
court with more adequate facilities of testing their opinions in advance 
and providing the bar with a most desirable and convenient opportunity 
of obtaining the final opinion in print as soon as it is rendered in accord- 
ance with the long-established practice of the Supreme Court of the 
United States. F. W. G. 


The legislature 


LEGISLATIVE PROBLEMS IN REGARD TO THE ADMINIS- 
TRATION OF CRIMINAL LAW AND LEGISLATIVE 
PROGRESS DURING THE SESSION OF 1923. 

The Judiciary Committee of the legislature during the session of 
1923 is to be congratulated on its serious attempt at constructive measures 
aimed directly at one of the weakest and sorest spots in our system. 
Whether or not men agree with the measures proposed, the Judiciary 
Committee is entitled to the credit for attacking a real cause of trouble, 
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instead of suggesting the usual and utterly ineffective method of piling 
up the permanent number of judges of the Superior Court. The diseased 
part of the system at which this legislative surgery was directed was 
vividly described by a former assistant district attorney in a letter to the 
Judicature Commission printed in the commission’s report on pages 92-93. 
He wrote as follows: 


- . I cannot too strongly inveigh against the present 
state of affairs in the administration of the criminal law 
The tremendous pressure of business does make it impossible to 
handle cases as they should be handled. The government is prac- 
tically at the mercy of such defendants as are represented by 
counsel, who know very well that if they advise their clients to 
insist on a plea of not guilty and a trial they can clog the merger 
term of court to the point where the district attorney will himself 
cry for mercy. That the district attorney may take them at 
their word now and then and make them try or plead is so much 
of an uncertainty that it fails to daunt them. 

“Consequently the district attorney and his assistants call in 
police officers and government witnesses and get their stories. 
Then defendants’ counsel are heard, and then, unless a trial is 
absolutely unescapable, a crime is disposed of by agreement 
between counsel and the judge is asked to rubber-stamp the agree- 
ment with his O. K. If there is the slightest doubt that he will do 
so the case goes off the list to await the time when a judge will be 
presiding who is not likely to be so independent. This course is 
not strictly defensible, but it gets its modicum of excuse from the 
desire that an agreement made by attorneys be carried out, an idea 
that has some force although such agreements are always made 
with an expressed or implied condition that they are subject to the 
sanction of the court. The judge has, of course, the power to 
upset any agreed disposition that comes before him and to make 
his own full and independent investigation into the case and to 
use his own judginent, but if he does so he uses up much precious 
time and embarrasses the district attorney exceedingly. Any judge 
who has had experience with the administration of the criminal 
law is likely to follow unhesitatingly the recommendations of a 
district attorney whose judgment he trusts, but he is put in an 
embarrassing position if things have happened which shake his 
confidence in the district atttorney, and I doubt if in any case a 
judge feels any satisfaction in taking the responsibility for the 
product of the judgment of somebody else. It must irk to be a 
rubber-stamp. 

“While a district attorney is by force of his powers and duties 
invested with a certain amount of quasi-judicial discretion, I can- 
not believe that he was ever intended to have or that he ought to 
have judicial powers beyond his power to nol pros, and yet, in the 
practical working out of the present situation he does, in effect, 
exercise the power of the judge without having the judge’s re- 
sponsibility. 

“Another bad feature of the situation is that in the process 
of trading between the district attorney and the defendants’ counsel 
the district attorney too frequently has to barter a part or the 
whole of a well merited sentence imposed by the lower court. In 
spite of the fact that now and then the sentence of the lower 
court reveals the knowledge of the lower court judge that his dis- 
position of the case will be made the subject of barter in the 
Superior Court I believe that the great majority of lower court 
conscientious in trying to deal with each case on its own merits. My 
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own judgment, formed after careful examination in many cases, has 
convinced me of this and that their sentences were just , 
_A lower court judge may well feel that his careful work on a case 
is no more than a sigh in a gale. 

“In a large majority of appeal cases, defendants have counsel. 
A bunch of ten gamesters are fined ten dollars each in the lower 
court. Five have no lawyers and pay their fines and thereby get 
criminal records. The other five have lawyers upon whose advice 
an appeal is taken. Then the district attorney is given an option 
to try the gamesters before a jury or to take pleas of nolo and put 
the cases on file, the defendants escaping a criminal record. As 
against this trivial matter there are cases of rape, robbery, burg- 
lary, aggravated assaults and other serious crimes which must be 
tried. With a limited opportunity for trial, still further limited 
by the time that must be given to jail delivery, the district attor- 
ney takes the serious case to try and contents himself with the 
offered disposition of the gaming cases. Then the young gamesters 
go back to their dice, rail at their five companions who now are 
marked with criminal records, and thumb their noses at the 
chagrined police. Whatever is responsible for this possibility ought 
to be speedily remedied. 

“TI did not set out to prove what is admitted, but I could not 
restrain my expression of disgust with the situation that exists.” 


It seems clear that such a situation ought not to exist. What is the 
remedy? 


The writer of the letter last above quoted continued as follows: 


“The formation of a criminal division of the Superior Court 
deserves consideration but is secondarily important. The chief 
thing is the providing of facilities for handling the criminal busi- 
ness in an adequate way. Those facilities do not now exist. If 
district attorneys could say to defendants’ counsel ‘plead or try’ 
and could make good their position I am convinced that the present 
large number of appeals would be very materially reduced, espe- 
cially if the Superior Court judges, in imposing sentence, would 
consider that an unwarranted appeal indicated a state of mind in 
the defendant that called for a sentence slightly more severe than 
that of the lower court.” 


Probably every member of the bar, when he stops to think about it, 
will agree that the condition described results in turning the district 
attorney and his assistants into something which they were never in- 
tended to be and which the law does not really contemplate. 

In an address to the Hampden County Bar Association reported in 
the “Springfield Republican” of April 14, 1923, Judge Callahan of the 
Superior Court also called attention to the congestion of criminal busi- 
ness in that court to such an extent as to amount to a practical “break- 
down” in the administration of justice, for which some remedy is “im- 
perative.” On the editorial page of the “Republican” of April 15, ap- 
peared the following discussion, suggested by Judge Callahan’s address: 


“A delay in the administration of criminal justice, in some 
parts of this commonwealth amounting to a serious breakdown, to 
the great advantage of malefactors, prompts the suggestion made 
by Judge Callahan before the Hampden County Bar association of 
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a so-called county court, to fit into the judiciary scheme between 
the district and superior courts. But his suggestion differs from a 
recommendation to the same end made by the judicature commis- 
sion, which made an exhaustive study of the machinery of justice, 
chiefly in name. 

“While Judge Callahan would set up the machinery of a new 
court, it is understood that his proposal contemplates the use of 
the judges of the district courts in the jury sittings, and the same 
procedure would be involved in the system recommended by the 
commission, the district court judges trying superior court cases 
falling within certain classifications. 

“It is known to law enforcement officers that present condi- 
tions in the superior court are fairly shocking. Prosecutors are 
forced to compromise with lawbreakers, to cut down deserved sen- 
tences, to dismiss many cases altogether. Criminals demand jury 
trials as a bluff, though they are the last thing they want, knowing 
that if they are brought to trial at all the delay must be long, with 
the prospect that the prosecution’s case will grow weaker all the 
time. To such men the prosecutors and the judges want to be 
able to say: ‘We will not compromise. You shall have jury trial 
without delay.’ They believe that with such an alternative assured, 
many criminals with weak cases would yield to the inevitable and 
quit. But if they did not, their cases could be put through more 
speedily than is possible now, with a greater probability that the 
guilty ones would not escape punishment merely because the ma- 
chine was clogged. 

“In bringing about reform so important in these times, it is 
pointed out, this commonwealth would have available a large num- 
ber of admirably-qualified district court judges competent to handle 
the cases that would come before the county court, should Judge 
Callahan’s suggestion find acceptance, or before the superior court 
under limits set in accordance with the recommendations of the 
judicature commission. Some of these judges, like Judge Heady in 
Springfield, are very busy with the rush of work in the district 
court, already amplified to relieve the superior court, but others 
have both the time and the ability and would welcome the increased 
income and the greater professional stature. Whatever the plan 
adopted, the public, knowing the facts, will welcome action calcu- 


lated to stop this process of virtual acquittal by the state’s 
default.” 


The suggestion for the temporary use from time to time of district 
court judges called in to break congested dockets in the Superior Court in 
a limited class of criminal cases with juries was also supported by 
former Attorney-General Allen in his report to the legislature on retiring 
from office. 

A draft of an act for this purpose to carry 
the Judicature Commission on page 102 of their 
the “Massachusetts Law Quarterly” 


out the suggestions of 
report was printed in 
for January, 1922 with an explana- 
tory note on pages 109-111 together with the approval of Judge Sheldon 
and Messrs. Nutter and Green, the members of the Judicature Commis- 
sion, to whom the draft had been submitted. This act somewhat altered, 
was reported by the Judiciary committee and passed by the legislature in 
the following form as chapter 469 of the acts of 1923. 
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(CHAPTER 469 OF 1923.) 


To provide for the more prompt Disposition of Criminal Cases in 
the Superior Court. 


Bi it enacted, ete, 


SECTION 1. A justice of a district court, except the municipal 
court of the city of Boston, shall at the written request of the 
chief justice of the superior court, sit in the superior court at the 
trial or disposition with or without a jury in any part of the com- 
monwealth of any violation of a by-law, order, ordinance, rule or 
regulation made by a city or town or public officer, of any violation 
of the liquor law, or of any provision of section forty-four of 
chapter two hundred and seventy-two of the General Laws or of 
chapter ninety or two hundred and seventy-three of the General 
Laws, and during the continuance of such request shall have and 
exercise all the powers and duties which a justice of the superior 
court has and may exercise in the trial and disposition of such 
cases; provided, that no special justice of a district court shall so 
sit and that no justice so sitting shall act in a case in which he 
has either sat or held an inquest in the district court or otherwise 
has an interest. 

SECTION 2. The chief justice of the superior court may ar- 
range for the holding of such sessions for the trial and disposition 
of such cases and for the attendance of such number of jurors 
therefor as the interests of justice and the prompt disposition of 
such cases may in his judgment require. Such sessions may be 
held simultaneously with other sessions of the superior court or at 
other times: in the discretion of the chief justice. 

SECTION 3. When a justice of a district court sits in the 
superior court as above provided, the fact of his holding court and 
the request of the chief justice of the superior court shall be en- 
tered upon the general records of the court but need not be stated 
in the record of any case heard by said district court justice. 

SECTION 4. Justices of district courts when sitting in the 
superior court as herein provided, shall receive from the common- 
wealth in addition to their regular salaries upon certificate of the 
chief justice of the superior court the amount of expense incurred 
by them in the discharge of their duties in connection with such 
sessions. The compensation of a special justice for services in 
holding sessions of a district court in place of a justice of a dis- 
trict court while sitting in the superior court as herein provided 
shall be paid by the county and shall not be deducted from the 
salary of the district court justice so sitting in the superior court, 
but shall be repaid to the county by the commonwealth. 

SECTION 5. This act shall not be operative after July first, 
nineteen hundred and twenty-six. 


Approved May 25, 1923. 


The bill as reported by the Judiciary Committee provided compensa- 
tion of $25 per day, in addition to their present salaries, for district 
judges while so sitting but this was struck out in the Senate. It will 
doubtless be covered by the legislature after the value of the experiment 
has been demonstrated in practice. 

The judges of the Municipal Court of the City of Boston were ex- 
cepted from the bill as they are all needed all the time for the work of 
that court. Of course, the act contemplates that the Chief Justice of the 
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Superior Court will show consideration for the work of the other courts in 
the state in selecting his judges. It is part of his responsibility to con- 
sider the need of arranging the extra sessions of the Superior Court in 
such a way as to interfere as little as possible with the work of the 
administrative committee, and the appellate divisions, as well as the 
regular work, of the district courts throughout the state. He will natur- 
ally consult with the presiding justices of the different appellate division 
districts in order that the administrative work of the courts may be co- 
ordinated and unnecessary situations avoided. 


THE PROPOSAL IN REGARD TO CRIMINAL APPEALS FROM DISTRICT COURTS. 


The Judiciary Committee also took a still more advanced step in the 
direction of adapting our judicial system to the business of the twentieth 
century. They recommended a bill to alter the present system of appeals 
from the district court in criminal cases in such a way as to protect the 
defendant’s right to a jury trial on the facts, if he really wants it, but 
to stop the practice of appealing from the sentence which, as a matter of 
common knowledge, is the real reason for appealing from the district 
court to the district attorney for the purpose of clogging the docket of 
the Superior Court, in the manner already described in the passage 
quoted in the report of the Judicature Commission. 

This congestion of appealed cases is one of the main features, if not 
the principal feature in the congestion of the criminal business in the 
Superior Court. It results, as already pointed out, in making the district 
attorney in practice a Supreme Court of appeal on law, facts, and sen- 
tence,—a position which he obviously never was intended to occupy. It 
was not proposed by the Judiciary Committee to do away with an appeal 
from the sentence. On the contrary, the purpose was to establish a genu- 
ine judicial tribunal to which such appeals could be made instead of to the 
district attorney. 

The three main points in the bill, reported by the Judiciary Com- 
mittee as Senate 361, were: first, the provision that a defendant should 
claim a jury in the district court if he wanted a jury trial and, if so, 
that the case should be transferred forthwith to the Superior Court for 
that purpose. If he did not so claim a jury trial after having his rights 
explained to him in the District Court, that fact should be entered upon 
the record and should constitute a waiver of his right to a jury. It was, 
however, provided that the district court judge in his discretion at any 
time before sentence might direct the transfer of the case to the Superior 
Court for trial by jury if, for any reason, he considered that the inter- 
ests of justice so required. 

Second, it was provided that questions of law which might be raised 
during the trial in the district court should be reported for the con- 
sideration of the Appellate Division of the court, already established, for 
the consideration of law questions in civil cases. 

Third, it was provided (and this was perhaps the most important 
provision) that there should be a Reviewing Division in each district 
court for the review of sentences. This Reviewing Division should be 
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made up of justices of District Courts in the various Appellate Division 
districts. This Division would take the place of the District Attorney as 
the tribunal to which an appeal would be made from the sentence both in 
fact and in theory. 

The bill was based upon the draft of an act recommended by the 
Judicature Commission as number 15 in the Appendix to their report. 
That draft act applied merely to the Municipal Court of the City of 
Boston as the commission had suggested that it might be well to first 
try the experiment in the Boston Court, just as the experiment in regard 
to civil appeals was tried before extending the plan to the other district 
courts in the state. The plan in regard to civil cases was first tried in 
the Boston Court in 1912 and was extended, in substance, to the other 
district courts by chapter 532 of 1922. The Judiciary Committee, how- 
ever, felt that the proposed act as to criminal business should be applied 
to all the courts and not merely to the Boston Court. Accordingly, the 
act drafted by the commission was not only redrawn to apply to the 
whole state, but was thoroughly revised and improved in many ways. 

It was reported to the Senate by Hon. John M. Gibbs, the Senate 
Chairman, on behalf of a majority of the committee with Senator O’ Hearn 
and Representatives Hays of Boston, Lawson of Braintree, and Heffer- 
man of Boston, dissenting. After debate, in which Senator Gibbs 
strongly supported the act, it was refused a third reading by a large 
voice vote. The fact that the bill was reported, however, is more im- 
portant than the fact that it was rejected this year by the Senate, for 
it has already served its purpose of focusing attention upon the diseased 
portion of the system. The discussion resulting from the Judiciary Com- 
mittee’s report is not likely to stop until some reasonable and practical 
surgical experiment is adopted by the legislature. As stated to the 
Judiciary Committee, the Commonwealth cannot avoid trying an experi- 
ment. If nothing is done, that, in itself, will be an experiment which 
has been tried for a considerable period of years. The result of trying 
that experiment is the mess which now confronts the courts, the prosecut- 
ing officers, and the public. Some other experiment, therefore, of a more 
promising character, seems inevitable sooner or later and the sooner the 
better. 

In order to focus attention upon the problem and upon the method 
recommended by. the Judiciary Committee, reprints of Senate 361 with 
explanatory references inserted are bound up at the end of this number 
for the examination and criticism of the bar. The writer of this note 
discussed the provisions of the bill with a good many men including a 
number of district court judges. The principal objection expressed was 
to the first point above outlined—for an election by the defendant between 
claiming or waiving a jury and for removal of the case to the Superior 
Court if a jury was claimed. The belief was emphatically expressed that 
this would result in an excessive number of removals which would in- 
crease, instead of decreasing the congestion in the Superior Court. Some 
opponents of the bill also expressed with emphasis their opinion that a 
great many defendants who were not represented by counsel would not 
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understand clearly the explanation of their rights and would thus waive 
a jury trial without knowing what they were doing. On the other hand, 
the belief was expressed that the right to claim a jury trial could be 
explained clearly to a defendant without counsel, just as the right to 
appeal after sentence and claim a jury trial in the Superior Court is 
explained to defendants without counsel under the present law. 

As to the suggestion that, to require a man to elect whether or not 
he wanted a jury, would in some way effect his constitutional right to a 
jury, the short answer is that the entire district court system on its crim- 
inal side is, and always has been based upon the waiver of a jury trial 
by most defendants because every man who fails to appeal under the 
present law thereby waives his jury. As far as the question of appeal- 
ing from sentence is concerned, there is, of course, no constitutional right 
to appeal from a sentence unless the legislature so provides. 

While the foregoing objections were raised to the plan for claiming 
a jury and removal, the proposals in the act for appealing questions of 
law alone to the Appellate Division as in civil cases, and for the creation 
of a Reviewing Division for the review of sentences, instead of the appeal 
to the district attorney, met with a considerable amount of approval. 
In the course of the discussion it was suggested that these features might 
be retained and the congestion resulting from excessive appeals from 
sentences be remedied by another provision instead of the plan for re- 
moval. This other provision thus suggested was to provide that no 
sentence in appealed cases should be imposed by the Superior Court, but 
that when a case was ready for sentence after jury trial and a verdict 
of “Guilty” or after a plea of “Guilty”, it should be remanded to the 
district court where it arose for sentence and that all sentences imposed 
by the district court should be subject to review by the Reviewing Divi- 
sion already described. This proposal may be practicable and may, per- 
haps, encounter less opposition and misunderstanding than the plan of 
Senate 361. At least it seems a better experiment than the present sys- 
tem. It approaches the bad spot from a different angle. It does not 
necessarily avoid two trials on the facts but, by keeping the matter of 
sentence in the district court, it prevents appeals, theoretically to a jury, 
but actually to the district attorney, for the purpose of cutting down the 
sentence. It retains the most valuable feature of Senate 361, which is 
the substance of section 26-F providing the Reviewing: Division for the 
appeal of sentences. It involves a less extensive change in the practice of 
the district courts in criminal cases than would be involved in Senate 361, 
because, if a man really wanted a jury trial, he would appeal after sen- 
tence in the district court just as he does to-day, but there would be no 
inducement for him to appeal if he did not really want a jury as he 
would simply be sent back to the district court to be sentenced. Under 
these circumstances, he would be more likely to prefer to appeal his 
sentence to the Reviewing Board unless his only object was delay by 
claiming an appeal for a jury trial. 

Another suggestion which seems practicable is that the district 
court should certify such appeal cases as seemed to call for prompt trial 
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in the Superior Court and that such cases should go on a special list and 
have precedence of liquor cases, eter, in the Superior Court. 

Unless some one suggests a better plan, one or the other of the 
plans thus suggested seems worth trying and the act which was adopted, 
as stated at the beginning of this discussion, allowing the Chief Justice 
of the Superior Court to call in district court judges temporarily to break 
the congestion of cases in the Superior Court, will be a great help in 
beginning the experiment under any of the plans suggested, because this 
opportunity to call in district court judges to deal with such appealed 
or removed cases will tend to counteract the tendency to appeal or re- 
move merely for the purpose of congesting the docket. Practical sugges- 
tions or criticisms of any of the plans above set forth will be welcome. 

The Commonwealth is indebted to the Judiciary Committee for de- 
finitely focusing attention on the real problem. 


F. W. G. 


Note. 


It is announced in the press that Chief Justice Hall is already plan- 
ning additional sessions in the fall under the new act. As the act is 
not subject to referendum, being within the “excluded matters,” men- 
tioned in the 48th amendment, it takes effect in thirty days from May 
25th, 1923, when it was approved by the governor. 


THE PRACTICE AS TO ANSWERS IN TRUSTEE PROCESS. 
A WARNING AS TO RELIANCE UPON A GENERAL 
DENIAL OF FUNDS BY THE TRUSTEE’S ATTORNEY 
FILED IN A DISTRICT COURT. 


The Secretary of the Association received a letter a short time ago 
from a member of the bar as follows: 


“About a month ago I brought a suit in the Municipal Court 
and trusteed the account of one of the defendants in a Boston bank. 
The defendant told me that I had held up a deposit of $400. The 
trustee’s attorney made an answer to the Court ‘no funds.’ I 
looked into the matter and was told that it was the practice of 
all the attorneys invariably to make such an answer. 

“T may be a little old fashioned but I think that English ought 
to stand as it is written and that a trustee’s report ought to mean 
something and that this is an abuse which ought to be corrected. 
If I had been an absolutely guileless young lawyer I should have 
assumed that the answer was true. As it was, I collected the full 
amount of the claim. 

“Do you not think that this condition ought to be brought to 
the attention of some one?” 


It is hard to say how common this practice is, but it is not 
general and does not seem to be good practice. At all events, it is well 
for a plaintiff’s attorney to remember that under the present statute 
relative to district courts, an attorney’s answer unsworn to of “No funds,” 
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is not necessarily to be relied upon, but is to be regarded as a mere 
“General denial,” under the loose modern practice of pleading which 
means nothing whatever. The sound practice which seems to be con- 
templated by the statute and which is certainly followed by attorneys for 
some banks, is if any answer is filed, to state the facts whether the 
answer is in the Superior Court or in the District Court. 

Where a statement of “no funds’’ is a statement of fact without in- 
quiry, and not a conclusion of law, apparently such a situation as above 
described could not take place in the Superior Court without perjury un- 
der G. L. 246, s. 10 and s. 11, which provide for a sworn answer by the 
trustee within ten days which 

“shall disclose plainly, fully, and particularly what goods, effects, 
and credits if any of the defendant were in the hands or posses- 
sion of the trustee.” 


In the district court, the answer is to be filed within three days instead 
of ten as in the Superior Court and presumably, partly at least for that 
reason, s. 11 provides that in a district court such an answer 
“‘may be signed by the trustee or his attorney without being sworn 
to, if the alleged trustee declares that he had not in his hands or 
possession at the time of service of the writ . . . any goods, 
effects, or credits of the defendant, and submits himself thereupon 
to examination under oath.” 


Now, turning to c. 231 of the G. L., sections 25-28 and s. 38, as to 
pleading in general and consider the practice, which has grown up under 
the loose system of pleading and as a result of the natural instinct of the 
bar never to admit anything if they can help it, and consider, also, the 
fact that the practice of using trustee process particularly on banks is 
often resorted to without any reasonable ground and without any provi- 
sion for checking such an abuse of process, one reason for the growth of 
the practice referred to may, perhaps, appear. 

The banks are considered by a great many attorneys as fair game 
for a variety of purposes without any provision being made in the 
statute that the costs to the trustee of employing counsel, etc., are to be 
considered. On this point, see the discussion of this subject by the recent 
Judicature Commission at the top of p. 118 of the report where they 
state that, 


“The present provisions for costs to the trustee are absurdly 
unfair considering the trouble and expense to which he is sub- 
jected through no fault or interest of his own.” 


Under such circumstances, therefore, it is easy to see how a prac- 
tice might grow up among attorneys of filing a “general denial” for a 
trustee without inquiring as to the facts since the omission of a re- 
quirement of a sworn answer in the district court results, perhaps, in the 
answer being regarded purely as a pleading like an answer by a defendant 
and, being so regarded, like other modern pleadings which have been 
“simplified” to avoid “technicality,” the whole purpose of pleading, which 
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is to define issues, is habitually ignored by the bar and everybody else as a 
generally understood practice. That may be all very well when it is so 
generally understood as it is in pleading, but I doubt if it has been or is 
generally understood as to trustee’s answers and I do not think it 
should be. Even in pleading it was called “highly censurable and incon- 
sistent with professional duty” by the court, as far back as 1861, in the 
case of Boston Relief, etc., Co. v. Burnett 1 Allen 410 at p. 411, a fact 
which has been commonly forgotten. 

This seems the probable explanation of the growth of the practice 
so far as it exists, the natural temptation being to take no more trouble 
to ascertain the facts than is absolutely necessary at the moment and to 
throw the burden of moving to find out the facts on to the plaintiff by 
requiring him to file interrogatories under section 12 in order to get a 
sworn statement. It seems another illustration of the soundness of the 
suggestion of the Judicature Commissioners that one of the important 
things to be studied was the need of gradually developing the practice 
of defining issues in various ways in order to supplement the present 
loose system of pleading and to bring about more of the results which 
the original common law system of pleading, with all its technicality, was 
really intended to produce and which equity pleading also was intended 
to produce. 

While the practice referred to is obviously not in accordance with 
the intention of the statute, it is not necessarily prevented by the statute 
and, however unreasonable it may seem, it is perhaps no more unreason- 
able than the way in which the present statutes leave the trustees at the 
mercy of any plaintiff or plaintiff’s attorney who sees fit to serve 
trustee process on them right and left without any sense of responsibility 
as to the amount of trouble and expense to which the trustees may be 
put in connection with the service of such writs. A hundred trustee 
writs a year is not an unusual number for a large bank to be forced to 
handle. The practice both as to answers and as to costs to trustees might 
well be stiffened up to meet the facts. As to the practice of getting 
jurisdiction in a convenient place by a trustee writ, the act of 1921, 
passed on recommendation of the Judicature Commission has lessened the 


inducements to abuse. F. W. G. 


Note. 


The foregoing discussion was submitted for comment to an experi- 
enced lawyer who wrote: 


You might well have said more on the general subject. Costs are, of 
course, important, in fact the present provision with regard to costs is 
absurd, yet the joke about costs is that counsel for a plaintiff invariably 
feels aggrieved if counsel for a trustee wants costs. Costs ought to be 
increased and always exacted. 

But there are other things besides. There ought to be some way in 
which a trustee can voluntarily pay money into court and be dis- 
charged. There ought, likewise, to be an opportunity under circumstances 
which permit it for a party to compel a trustee to pay money into court. 
I think this part of the whole situation might be well investigated, and 
some solution found. 














CITY AND TOWN WATER RATES AS LIENS ON REAL 
ESTATE, A NEW DEPARTURE FOR MASSACHUSETTS. 


Chapter 391 of the Acts of 1923 seems likely to affect directly the 
personal affairs of a great many individual citizens in any city or town 
in which the act is accepted. It makes rates and charges for water a 
lien upon the real estate like taxes, whether the water is supplied at 
the request of the owner or of the tenant. While this plan is not new 
elsewhere it is new in Massachusetts. Accordingly, the owner is made 
the collecting agency for the water bills of the city or town. In order 
that the act may be studied, not only by practising conveyancers, but 
by all who have to do with real estate and who will, in consequence, 
have to consider the practical results of this law, it is printed in full 
hereafter together with suggestive notes made by a conveyancer to 
whom it was submitted for comment. 

The immediate question which arises for consideration is the ad- 
visability of redrafting leases for the future or changing the practice 
where buildings or parts of buildings are now rented by the landlord 
on the understanding that the tenant shall pay his own water bills. 
It seems probable that in order to protect himself the landlord will have 
to raise the rent sufficiently to cover the probable water bills or require 
payment of the amounts to him by the tenant so that he can see himself 
that the bills are paid or a deposit as security. 

So far as the present statutory mortgage condition is concerned, 
no change seems to be necessary as the condition now reads that the 
mortgagor, 


“shall pay when due and payable all taxes, charges, and assess- 
ments to whomsoever and whenever laid or assessed whether on 
the mortgaged premises or on any interest therein or on the debt 
or obligation secured thereby.” 


The words, “charges to whomsoever laid . . . whether on the 
mortgaged premises or on any interest therein,” seem sufficiently broad 
to cover all charges for water which are converted into liens by this 
new act. 

While the act does not specifically so provide, it would seem to be 
a good administrative practice, in any city or town in which this act 
takes effect, for the water officials to make out their water bills to 
tenants in duplicate and send one copy to the tenant and one copy to 
the landlord whenever the landlord so requests in writing, in order that 
he may be kept informed as to what the water bills are and whether or 
not they are paid. 

In order that the connected history of the bill may be more generally 
known for convenient reference, the story is briefly as follows. Pro- 
posals of this kind have been made to the legislature for a good many 
years. They have come up before the Judiciary Committee and have 
been rejected year after year. 
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This year, the matter was brought up first by the Boston Finance 
Commission in its recommendation printed in House Document No. 19 
as follows: 


RECOMMENDATIONS OF THE FINANCE COMMISSION FOR 
THE CITY OF BOSTON. 


1. To MAKE UNPAID WATER RATES LIENS ON REAL ESTATE IN THE 
City OF BOSTON 


Income from the Water Service of the Public Works Depart- 
ment of the city of Boston is applied to the cost of maintaining the 
Water Division as well as meeting the actual water debt requirements 
and the assessments of the Metropolitan Water Board. 

There should be a substantial surplus of water income every year, 
and this surplus under the law must be applied to the general debt 
requirements of the city. The prompt collection of water charges, 
therefore, means a lower tax rate. 

About 70 per cent of the water now used in the city of Boston is 
on metered service. Bills for the metered service are sent out quarterly, 
credit being extended to the owner of the property for each quarterly 
period. Thus the city extends credit to the extent of several hundred 
thousand dollars. A transfer of property while this credit is outstand- 
ing usually results in a loss to the city because the transfer of the 
property takes away from the city the opportunity of shutting off the 
water as a means of collecting the water rates. Water service may 
not be denied the new owner because his predecessor in ownership failed 
to pay for the water used by him. Recently it was found that there 
existed 4,000 instances where the city suffered a loss varying from $1 
to $100 because of the transfer of property by water users who had 
not paid their bills. 

A lien upon the real estate for these water charges would have 
avoided this loss to the city and would have made certain the payment 
of all water bills. 

In August, 1922, the Finance Commission made an investigation of 
the outstanding balances of water rates and found that on Sept. 1, 1922, 
there were annual rates to the extent of $163,863.79 due the city of 
Boston from 1915 to Sept. 1, 1922, and that there were $556,191.28 on 
the metered rates due the city. The charges date back as far as 1912. 

On Sept. 1, 1922, there were outstanding balances uncollected on 
water rates of $720,055.07, and these charges remain uncollected for 
the last ten years. 

In other States of the Union laws have been passed providing for 
liens on real estate for unpaid water bills. Thus the cities of New 
York, Albany, Jersey City, Providence, New Orleans and Cincinnati 
levy a lien upon property situated in those cities for water bills unpaid 
after a definite date. 

The Finance Commission recommends the enactment of legislation 
which will provide for the imposition of 2 lien upon real estate in the 
city of Boston for unpaid water bills. 


The commission submitted a bill, H. 20, to carry out this recom- 
mendation in the City of Boston only. The matter was brought up on 
other petitions also relating to the state as a whole. The broader bill 
finally passed both houses after it had been amended by the provision 
that it should only take effect in those cities and towns which accepted 
the act. The act as finally passed was as follows (c. 391 of the acts 
of 1923): 
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COMMONWEALTH OF MASSACHUSETTS. 


In the Year One Thousand Nine Hundred and Twenty-Three. 


AN ACT 
Relative to the Collection of Water Rates. 
Be it enacted, ete. 


Chapter forty of the General Laws is hereby amended by inserting 
after section forty-two the following six sections :— 

Section 42A. If the rates and charges due to a city or town which 
accepts this and the five following sections by vote of its city council 
or of the voters in town meeting for supplying water to any real estate 
at the request of the owner or tenant, including interest and costs 
thereon, as established by local regulations, ordinances, or by-laws, are 
not paid within sixty days after their due date, the same shall be a lien 
upon such real estate in the manner hereinafter provided. This and 
the five following sections shall not take effect in a city or town accept- 
ing the same as aforesaid until the city or town clerk files in the proper 
registry of deeds a certificate that said sections have been so accepted. 
Each register of deeds shall record such certificate in a book to be 
kept for the purpose, which shall be placed in an accessible location 
in the registry. 

Section 42B. Such lien shall take effect upon the filing for record 
in the registry of deeds for the county where the real estate lies of a 
statement by the board or officer in charge of the water department that 
the rates and charges for water supplied to the real estate therein 
described, including interest and costs, to an amount therein specified, 
have remained unpaid for sixty days after the due date, and said lien 
shall continue for one year from the first day of October next following. 
Such statement shall contain the name of the owner of record of such 
real estate and a description thereof sufficiently accurate for identifica- 
tion. The register of deeds shall receive and record or, in case of 
registered land, file and register said statement. 

Section 42C. Within a reasonable time after filing such statement 
for record or registration, the board or officer in charge of the water 
department shall commit the unpaid account with his warrant to the 
collector of taxes of the city or town, and such collector shall forth- 
with send notice in accordance with section three of chapter —— to 
the person designated in such warrant as the owner of record, and any 
demand for the payment of such account shall be made upon such 
person. The collector shall have the same powers and be subject to the 
same duties with respect to such unpaid accounts as in the case of the 
annual taxes upon real estate, and the provision of law relative to the 
collection of such annual taxes, the sale of land for the non-payment 
thereof and the redemption of land so sold shall apply to unpaid accounts 
charged upon real estate under sections forty-two A to forty-two F, 
inclusive. 

Section 42D. Unpaid accounts under sections forty-two A to forty- 
two F, inclusive, shall bear interest at the rate of six per cent per 
annum from the time demand is made under the preceding section, 
or from such earlier time after their due date as the city or town may 
by ordinance or by-law provide. Any such account committed to the 
collector under said section and remaining unpaid shall be added by 
the collector to the annual tax bill next to be issued, and the total 
amount of such bill shall be subject to interest under the provisions of 
section fifty-seven of chapter fifty-nine. 
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Section 42E. An owner of real estate aggrieved by a charge im- 
posed thereon under sections forty-two A to forty-two F, inclusive, 
in addition to such remedy as he may have under section ten of chapter 
one hundred and sixty-five, may apply for an abatement thereof by 
filing a petition with the board or officer having control of the water 
department within thirty days after demand under section forty-two 
C, and if such board or officer finds that such charge is more than is 
properly due, a reasonable abatement shall be made; and, except as 
otherwise provided herein, the provisions of chapter fifty-nine relative 
to the abatement of taxes by assessors shall apply, so far as applicable, 
to abatements hereunder. If such petition is denied in whole or in 
part, the petitioner may appeal to the superior court for the county 
where the real estate lies upon the same terms and conditions as a 
person aggrieved by the refusal of the assessors of a city or town to 
abate a tax. 

Section 42F. An owner of real estate who, in order to prevent the 
imposition of a lien thereon or to discharge the same, has paid charges 
for water furnished to a tenant or other person who was bound to pay 
the same, may recover from such tenant or other person in an action 
of contract the amount of the charges so paid with all incidental costs 
and expenses. 


Approved May 15,1998. 


In the following notes, a question of the constitutionality of the 
act is suggested where the water is supplied at the request of the 
tenant without the knowledge or consent of the owner or of the mort- 
gagee, either under an existing or future lease or mortgage. As to this 
see Dunbar v. New York 251 U. S. 516. 

This act, being subject to possible referendum, does not take effect 
for 90 days from the date of its approval by the governor on May 15, 
1923. Accordingly, cities and towns can not accept the provisions of 
the act until after the expiration of 90 days. Before any municipalities 
take such action, which may result in relaxing efforts in collection by 
the other methods hitherto open, they may well consider the practical 
problems involved, A nice little crop of details seems to have been 
planted. 


F. W. G. 


NOTES BY A BOSTON CONVEYANCER 


Sec. 42A. Note that a lien may be created for water supplied at 
the request of a tenant—i. e., without knowledge or consent of the 
owner. I wonder if this provision is constitutional. On the analogy 
of a tax title I suppose the burden of proof of tenancy and request will 
be on the municipality. In spite of the provision for the filing of the 
certificate of acceptance, I imagine that examiners will have to run 
owners for water liens. After a few years it will be easier to do so 
than to run back to 1923 for a certificate. 

Sec, 42B. The lien is a curious thing. Apparently for 60 days 
it is in embryo waiting to see if it ever needs to be born. If the charge 
is paid it is never born. If not paid then it comes into being—is laid 
like an egg—but, however, remains in the egg state for an indefinite 
period until it takes “effect” upon the filing of the statement and the 
bird is hatched. Then apparently it lives for one year from the first 
of October next following. Quaere whether under 42C the reference 
to the tax law carries the tax lien provisions, probably not. Accord- 
ingly, I suppose the collector must act and sell within the year of life 
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of the lien. However, under sec. 42D the collector adds it to the tax 
bill and presumably makes one sale for all 

Sec. 42E. What will happen if the proceedings for abatement ex- 
tend beyond the year so that the lien has ceased? 


It seems to me that the danger that mortgagors during the time 
occupied by foreclosure proceedings and especially tenants during the 
time occupied in eviction proceedings, wili run water at the mort- 
gagor’s or landlord’s expense is great and I don’t see how they can 
be prevented for they must have water and the court can not measure 
it out to them. 

Hereafter a landlord should require his tenants to deposit in ad- 
vance a sum sufficient to cover estimated water charges and to present 
from time to time their paid water bills. 

So, too, a mortgagee should require the presentation of paid water 
bills as he does tax bills and perhaps should require a deposit of a 
sum sufficient to cover a flood on foreclosure. 

Some of these matters will be easier to handle where water is not 
metered. I don’t suppose it will really hinder metering but it is desirable 
that water should be metered and if it does hinder that it will be un- 
fortunate, 

As I told you, the adjustment of water charges on passing papers 
will be difficult where water is metered. It will be difficult to get a 
reading at the last minute and one can not tell what flood-charges may 
have been incurred or may be being incurred. In Boston it is difficult 
to get a tax report under ten days. 

The feeling that the landlord is finally responsible will in some 
cases make tenants wasteful of water. 

The better way would have been for the city to have been given 
the right to require a deposit, just as the Edison Co. does. The next 
step will be, I suppose, to give a similar lien for gas and light furnished 
by municipalities. 

This is another step in making some one else collect the city’s debts 
for them, just as the Federal government makes us collect the income 
tax by withholding. 
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RECESS INVESTIGATIONS IN WHICH THE BAR IS 
INTERESTED. 
RESOLVES CHAP. 34. 


Providing for an Investigation by a Special Commission Relative to the 

Criminal Law. 

Resolved, That a special commission, to consist of a justice of the 
superior court, a justice of a district court, a district attorney, a proba- 
tion officer of the superior court, all to be designated by the governor, the 
commissioner of correction, and one other person to be appointed by the 
governor with the advice and consent of the council, shall investigate and 
consider the advisability and feasibility of revising and clarifying the 
provisions of general law relative to the imposition of penalties for the 
commission of crime, with special regard to the definition of “felony” 
and “misdemeanor’’ and the relation existing between commitments to 
the various state and county penal institutions and the prescribed 
penalty; provisions relative to the imposition of successive and concurrent 
sentences and to the parole of persons subject to such sentences; and pro- 
visions governing the sentence or other disposition of persons on parole 
from penal institutions. The commission shall also investigate and con- 
sider such other matters related to the foregoing subjects as it may deem 
fit and proper. It shall report the results of its investigations, with drafts 
of any proposed legislation, to the general court not later than Decem- 
ber fifteenth, nineteen hundred and twenty-three. The members of the 
aforesaid commission shall receive no compensation for their work under 
authority of this resolve but shall be allowed for traveling and other ex- 
penses such sums as may be approved by the governor and council. 

Approved April 30, 1923. 


Note. 


For a discussion of the constitutional history of the Legislative 
Power to Classify Crimes and regulate Criminal Procedure see Mass. Law 
Quarterly for August, 1921. For an account of the “Legislative History 
of State Prison Sentence” see Mass. Law Quarterly for January, 1922. 


RESOLVES CHAP. 53. 


Providing for an Investigation as to Jury Service in the Courts of the 
Commonwealth and as to making Women liable for such service. 


Resolved, That a special unpaid commission, to consist of one senator 
to be designated by the president of the senate, two representatives to be 
designated by the speaker of the house, and four other persons to be 
appointed by the governor with the advice and consent of the council, 
shall investigate the subject of jury service in the courts of the common- 
wealth, with special reference to the changes in the jury system recom- 
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mended by the attorney general in his report for the year ending January 
seventeenth, nineteen hundred and twenty-three and to the service of 
women on juries, and to what extent existing court house and other 
facilities may require enlargement or alteration if women are to be made 
eligible for such service. The commission shall be provided with quarters 
in the state house, may require the attendance and testimony under oath 
of witnesses and the production of books and papers, and may expend for 
clerical assistance, and other expenses, such sums as the governor and 
council may approve any member of the commission may administer oaths 
to witnesses. It shall report the results of its investigations, with drafts 
of proposed legislation embodying the same, to the general court on or 
before the fifteenth day of December, nineteen hundred and twenty-three. 
Approved May 14, 1923. 


Note. 

In addition to this resolve the legislature repealed the exemption 
from jury service of “cashiers of incorporated banks, constant ferrymen” 
and “members of the ancient and honorable artillery company” by Chapter 
413 of the acts of 1923. 

A general discussion of the jury problems and of jury service for 
women was printed in the February “Quarterly.” 

F. W. G. 


RESOLVES CHAP. 55. 

Resolve providing for an inquiry as to the results of probation. 

Resolved, That the commission on probation is hereby authorized and 
directed to make an ingury as to the results of probation by a survey of 
the conduct, subsequent to their probation term, of persons who have 
been under the care of probation officers, for the purpose of determining 
the efficacy of probation as a means of securing lawful and orderly be- 
havior of persons who have been offenders. The commission shall select 
for such survey the jurisdiction of such court or group of courts as in its 
judgment fairly represents ordinary conditions and cases of all offences 
within a period extending sufficiently far into the past to show the prob- 
able permanence of the results. For the purpose of said inquiry, the 
commission may employ such assistance as may be necessary and may 
expend such sum as may be appropriated not exceeding four thousand 
dollars. The commission shall report its findings to the next annual 
session of the general court not later than the second Wednesday of 
January. There shall, however, be no publication in such report or 
otherwise of the name of, or other facts as to, any person tending to 
identify him as having had a criminal record. 

Approved May 15, 1923. 


Note. 


The commission will be glad to receive any information or assistance 
or suggestions and is now looking for competent investigators. 
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RESOLVES CHAP. 57. 


Providing for an Investigation relative to the Construction of a New 
Building for the Supreme Judicial Court, the Archives Division of 
the State Secretary’s Department and the State Library. 


Resolved, That the commission on administration and finance is here- 
by authorized to investigate and report as to the necessity or advisability 
of constructing a new building for the supreme judicial court the 
Archives Division of the state secretary’s department and the state 
library. The commission shall file its report with the clerk of the house 
of representatives on or before the fifteenth day of October of the cur- 
rent year, and at the same time shall file a copy of the same with the 
budget commissioner as a part of the budget estimates required to be 
submitted under section four of chapter twenty-nine of the General Laws. 


Approved May 16, 1923. 


A LEGAL VIEW OF THE VETO OF THE ADLOW BILL— 
A PRECEDENT AVOIDED. 


The following discussion of the veto of the so-called Adlow bill 
appeared in various newspapers in the state on May 17 and 18, 1923. It 
is reprinted here for convenient and permanent reference, not because it 
relates to the liquor law, but because of its bearing on any future pro- 
posals for similar acts relating to any subjects, in order to make it 
clear that such an act is not a referendum, but a special “public policy” 
act, itself subject to referendum; and to point out the unfortunate con- 
sequences likely to follow a legislative practice of asking for votes in the 
air on any subject. Such votes would have no legal consequence but would 
tend to confuse the popular understanding of our system of government. 
The sense of public responsibility for results in voting is not so strong 
to-day that we can afford to weaken it by such a practice. 


In order that the discussion may be more clearly understood the 
Adlow bill is printed in a footnote. 





HOUSE NO. 1501 
AN ACT 

To ascertain the Will of the People of Massachusetts with Reference to the Repeal of the 

Eighteenth Amendment to the Constitution of the United States and to the 


Amendment of the Federal Statutory Provisions for the Enforcement thereof. 
Be it enacted, etc. 


Section 1. There shall be submitted to the voters of each congressional district 


in the commonwealth at the next regular election two quesions which shall be 
printed in the following form on the official ballot to be used at such election:— 

“1, Shall the senators from this commonwealth and the representative in con- 
gress from this district be requested to support a constitutional amendment to 
repeal the eighteenth amendment to the constitution of the United States, known 
as the ‘prohibition’ amendment? 

“2, Shall the senators from this commonwealth and the representative in con- 
gress from his district be requested to support a constitutional amendment to 
known as the ‘Volstead act,’ so changing its provisions, conformably to the 
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DiscussION OF THE VETO. 

The Governor’s veto of the Adlow bill has caused a great deal of 
comment of one kind or another, but the most important aspects of it 
have been generally overlooked in the press. When these aspects are 
carefully considered, entirely aside from any one’s views or prejudices 
in regard to the liquor law, it seems to me that the soundness of the 
Governor’s action in vetoing the bill will appear more clearly. Whatever 
may, or may not, be the political effect of the veto, it was the Governor’s 
business to protect the interests of the Commonwealth and I think he did 
so in vetoing this bill. The bill has been commonly referred to as a 
“referendum” bill, but it was not a referendum bill at all, for there was 
no legislative act referred by it to the people for action. The bill was a 
special “public policy” act similar to the statute which provides that 
voters in the legislative districts may by petition have questions of “pub- 
lic policy” placed upon the ballot for the instruction, or more accurately, 
for the information, of the representatives as to the views of voters in 
their districts. The Adlow bill was an act to apply this idea to the wohle 
state on two questions relating to the liquor law of the United States 
for the information of senators and congressmen. 

Was the bill in the interest of the Commonwealth? I believe it was 
not. It would have set a most unfortunate precedent. That the voters 
should have every opportunity provided by existing laws to express their 
views on liquor measures and that they should exercise them, is is perfectly 
proper. The charge that a genuine referendum on a liquor law such as 
that at the last election is an attempt to “nullify” the eighteenth amend- 
ment, etc., seems to me extreme and unwarranted. But that kind of 
referendum is very different from a state-wide act for a vote in the air 
on any subject with no legal consequences whatever. 

Unless we think straight about this sort of thing, the whole structure 
of government may be weakened. If such a precedent as the Adlow bill 
had been set then, it might be followed at any time of exciting controversy 
with similar acts for votes in the air on all kinds of subjects accompanied 
by vehement campaigns which would distract attention from the responsi- 
ble voting which the citizens are called upon to do at the polls on candi- 
dates and measures. Such voting in the air would simply produce con- 
fusion and misunderstanding of our system of government, the founda- 
tion of which is the idea of effective voting, which means a sense of 


responsibility for results. 
There is another aspect of the matter which has received apparently 





eighteenth amendment to the constitution of the United States, as to permit 
the manufacture, transportation and sale, for beverage purposes, of beer, wine and 
other beverages containing a greater percentage of alcohol than is at present permit- 
ted by said provisions.” 

Section 2. The secretary of the commonwealth shall tabulate the returns of 
votes upon the aforesaid questions and shall transmit copies of such returns by 
congressional districts to each senator and representative in congress from this 
commonwealth. - The vote under this act shall not be regarded as an instruction to 
said senators and representatives in congress but shall be regarded as an expression 
of the opinion and will of the people of the several congressional districts of this 
commonwealth upon said questions. 
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no attention in the press. The newspapers report that there is to be a 
referendum petition on the enforcement act. That will be a genuine ref- 
erendum. But it was also reported that if the Adlow bill had passed, a 
petition would be circulated for a referendum on that. It was suggested 
that there could not be a referendum on a referendum, but the Adlow 
bill was not a referendum. As already stated, it was a state-wide public 
policy law and as such was as much subject to referendum petition as any 
other law. We would then have had the ridiculous spectacle of voting at 
the same election on the questions in the Adiow bill and also on the 
question whether we should be asked to vote on those questions. Or more 
probably it would have been necessary to apply to the supreme court to 
find out whether the questions in the Adlow bill could go on the ballot at 
all at the next election in view of the fact that a referendum petition had 
been filed as to whether they should go on the ballot. It seems clear that 
a referendum petition would have suspended the Adlow bill so that the 
questions would not have gone on the ballot and the whole thing would 
have stopped there, In any event, we should have had an absurd legal 
mess. The Governor has done a public service in preventing this. 


F, W. G. 


Note. 
THE PRACTICAL OPERATION OF THE “PUBLIC POLICY” ACT. 


The practical operation of irresponsible voting under our present 
“Public Policy Act of 1913” (now G. L. ¢c, 53, s. 19-22) is illustrated in 
rather a striking way by its recent use in Boston in regard to the so- 
called “Equal Pay” bill for school teachers. As explained in the Decem- 
ber number of the QUARTERLY, pages 86-90, a question was placed on the 
ballot in all the Boston legislative districts and the question in its phrase- 
ology seemed to contain some misleading “dramatic color,’”’ which has 
no place on the ballot. The Boston School Board, which is the respon- 
sible body in charge of the administration of the school system, issued 
a statement explaining their opposition to the plan. 

The “Public Policy” statute was not passed for the purpose of giv- 
ing any dramatic importance to a plurality of votes on a question in 
the combined legislative districts, but as intended to ascertain, as far as 
such a vote can show it for the information of a representative in the 
legislature, the sentiment of voters in his own district. Sec. 22 specifi- 
cally provides that, “No vote . . . shall be regarded as an instruc- 
tion. . . unless the question submitted receives a majority of all the 
votes cast at that election.” The official returns showed that in each of 
the 23 legislative districts in which the question was submitted, a major- 
ity of the voters in that district voted “No,” or did not vote on it, 
except in the 7th district, in which there was a majority who voted 
“Yes.” The total vote on the question, however, in the combined 23 
districts showed 70,935 voting “Yes” and 67,974 voting “No” out of a 
total vote cast in the districts for governor of 170,967, thus leaving 32,058 
voters who went to the polls and did not vote at all upon the question. 
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If the usual explanation that one hears in conversation of the rea- 
son why men who go to the polls do not vote on questions, thus sub- 
mitted to them, applies to this question, as presumably it does in many 
cases, that explanation would be, “I did not think that I knew enough 
about the subject to express an opinion upon a matter which seemed to me 
the business of the responsible school authorities to decide. I do not see 
why I should be asked to vote on such a question.” That, in substance, 
is the almost invariable explanation from the writer’s experience of 
men who have not voted upon such questions. 

As far as the returns of this vote showed, therefore, the sentiment 
as far as expressed, in all but one district, was not in favor. What 
happened in the legislature? An Equal Pay bill was passed the House 
as a compulsory measure and, according to the newspapers, apparently 
would have passed the Senate in the same form if Senator Wells had 
not finally succeeded in attaching a referendum to the voters of Boston, 
as a condition precedent. In the debate upon this question of referen- 
dum in the Senate, as reported in the press, a senator from another 
county, who had received no vote of information from his constituents, 
and who was not in any way concerned in the votes in the legislative 
districts in Boston, opposed the referendum on the ground that “the 
people of Boston have expressed themselves in favor of the increase 
under the “Public Opinion Act’—in other words, that the majority 
of the combined legislative districts should be considered by members of 
the legislature from other parts of the state, in the teeth of the express 
words of the statute, as indicating that the majority of the people of 
Boston wanted what the majority of voters from 22 out of 23 districts 
had not said they wanted. 

Another legislator from a Boston district in which a majority had 
voted “No,” supported the bill, with a public explanation that a “Yes” 
vote would have been an instruction, but a “No” vote merely meant that 
the majority in the district voted not to instruct, but to leave the matter 
to the individual judgment of the representative and was not an expres- 
sion of opinion against the plan. That the legislator’s responsibility to 
exercise individual judgment was not affected by the vote in the district 
is, of course, true, because the people of the whole Commonwealth are 
entitled to such a judgment, whether it agrees with the opinion of voters 
in a district or not, and that judgment cannot be coerced (See MAss. LAW 
QuaART, for December, 1922, pp. 86-90), but to interpret the public opin- 
ion act so that only the voters in the district who voted “Yes’’ could ex- 
press, or had expressed, an opinion, led one Boston voter to remark to the 
writer that it made him regret the demise of Gilbert & Sullivan. The 
interpretation was, perhaps, strictly correct however. In order to avoid 
such one-sided possibilities in future it is suggested that the Attorney- 
General, or whoever is charged with the responsibility of framing ques- 
tions under this act, should frame them so that “No” shall mean “No.” 
The question might be somewhat as follows: 
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“If you believe that the representative should be instructed to 
support, etc., vote “Yes.” If you believe that the representative 
should be instructed not to support, but to oppose, etc., vote “No.” 


The statute in this instance not only failed to accomplish the pur- 
pose expressed on its face, but was used for a purpose for which it was 
clearly not intended. An apparent majority in the combined districts, 
which was actually a minority, were dramatically heralded as voting 
“Yes.” Since we now have the I. & R. in the constitution, a statute which 
produces such results and such interpretations, as described, might, per- 
haps, well be repealed. 

If the Adlow bill had not been vetoed, it would have set a precedent 
for this sort of thing on the state-wide scale. Fortunately, the precedent 
was avoided, 


F. W. G. 


THE ‘‘FUNCTIONING”’ OF THE JUDICIAL INTELLECT. 

Judge Cardozo of the New York Court of Appeals, by his interesting 
little book recently published under the title, “The Nature of the Judicial 
Process,’ in which he discusses the function of a judge and the way in 
which some judicial minds work, has focused attention again on a sub- 
ject that has been discussed by many distinguished judges and “jurists” 
and occasionally, by a simple member of the bar. Judge Cardozo’s book 
has called forth at least two notices by other judges and perhaps more. 
Judge Learned Hand reviewed the book in the “Harvard Law Review” for 
February, 1922 (p. 479) and Judge Francis E. Baker took up the story 
recently under the title “How a Judge Functions” in the “American Bar 
Association Journal” for January, 1923 (p. 34). It may perhaps be con- 
sidered presumptuous for a member of the bar to suggest that they 
may have forgotten something. With all due respect, however, I venture 
to make that suggestion. 

The point in Judge Cardozo’s book which the judicial commentators 
mentioned have picked out for emphasis is his explanation of the man- 
ner in which judges “make” law. They emphasize the fact, which they 
take to be indisputable to-day, that the judges do “make” the law and 
they dismiss with an apparently conscious air of finality what they refer 
to as the earlier “fiction” that the judge merely “finds” the law which he 
applies. Judge Hand says, 


“We have grown more self-conscious of late and can no longer 
content ourselves with fiction, and candid men like Judge Cardozo 
will not stomach those equivocations which keep the promise to 
the ear and break it to the hope.’’ 


Judge Baker says, 


_ ., “Law only comes into being and stays in being through those 
judicial judgments that are put into execution by the actual or 
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potential forces of organized society. Why should not judges 
confess it or rather calmly proclaim it as the inevitable result of 
the command of the state that citizens quit trying to settle their 
controversies by means of clubs and guns and submit to the deci- 
sion of a court? Naturally judges could not confess when they 
were unconscious of being law-makers. With the first glimmer- 
ings of consciousness they were so startled that they had hid 
behind various fictions and pretences, but now that the fictions 
are recognized for what they are, why not discard the camouflage? 


Without undertaking to defend the poor old law-finding “fiction” 
which they are trampling upon, are they not forgetting the fact that 
they, themselves, in their turn may have developed a new fiction in 
their own minds which they are unconsciously tending to establish by 
a new emphasis on the law-making aspect of the judicial function,—an 
emphasis which is not justified by the simple facts? 

Judge Cardozo, as I read his book, does not go nearly as far as 
Judge Hand or Judge Baker, but, even he suggests their view by a certain 
amount of the same emphasis. The opinions and some of the other writ- 
ings of Mr. Justice Holmes seem to be in the immediate background of 
the present discussion and, particularly, his “epigram,” from his opin- 
ion in Southern Pacific Co. v. Jenson, 244 U.S. at 221; 

“T recognize without hesitation that judges must and do legis- 


late, but they do so interstitially; they are confined from molar to 
molecular motions.” 


When one of the most distinguished judges of his time indulges his fond- 
ness for epigram by inserting what might be termed a “controversial 
admission”, in regard to the nature of the judicial function in general, in 
a judicial opinion where such an epigram is really somewhat out of place, 
it is, of course, difficult to criticize it. I believe that “epigram” to be 
unfortunate because misleading. That it is partly true does not alter the 
fact that it can be picked up and used for the purpose of emphasis in 
support of the new fiction which, while it is not so described, is sug- 
gested by Judge Cardozo on page 125 of his book when he says: 

“Today there is rather danger of another though an opposite 
error. From holding that the law is never made by judges, the 
votaries of the Austinian analysis have been led at times to the 
conclusion that it is never made by anyone else.” 


Now, remembering John C. Gray’s remark, in his preface, about “a 
game of logomachy,” what is the answer, without referring to European 
jurists or learned works, in simple language to the question whether 
judges “find” law or “make” law? 

The first answer is that the intellectual processes of a court neces- 
sarily involve both the process of “finding” and of “making’’. Every 
judge and every lawyer who thinks it out squarely must, as it seems to 
me, agree that this is true. Our judicial friends, after they get on the 
bench, are apt to forget at times that most law is applied outside of the 
court room because most law business is conducted outside of the court 
room to-day. Litigation is the exception and not the rule under a gov- 




















ernment of laws. The law is applied by the bar in the form of advice 
and, in giving such advice, the bar, in varying degrees according to their 
capacity, perform a function similar to that of the court which involves 
both the process of finding and of making law. 

Judge Baker, in the discussion quoted above, says, “What worries 
the lawyer and fascinates the judge is the law suit that must be decided, 
but for the decision of which there is no written or unwritten rule at 
hand.” That is true, but there are a good many cases of that kind 
which are ruled upon by legal advisers out of court and often in such a 
way as to establish a practice which is very likely to be declared as law 
long after ‘Dis established. Again, law develops in the form of business 
practice. Lord Mansfield and others “found” the law merchant before 
it was fitted into the body of the law applied by the courts. Again, a 
considerable part of our “unwritten” or so-called “judge-made” law is 
the result of arguments of counsel and the intellectual work of declaring 
and explaining the principles and their application, is often largely 
shared by counsel who convince the mind of the court by their care in 
“finding,” their intellectual force and imagination in conceiving, and their 
skill and power of statement in explaining and demonstrating, the prin- 
ciple or rule of law involved and its application. The recently published 
“Life” of Lord Moulton indicates that he was a considerable “maker” of 
law before he became a judge.* 

The intellectual pioneer work, while it has often been done by judges, 
has quite as often been done by counsel or by law writers—in other words, 
by the “suggestive” minds in the profession. Judges remember this 
when they are responding to toasts at the mutual admiration societies, 
commonly called “bar dinners”, or when they : are e expressing apprecia- 


*While it is not material to this discussion, the mention “of Lord “Moulton’s name 
deserves a tribute of respect. Any one who wishes to realize what the man (who, when 
at the bar, helped to “make” the law of deceit by arguing and winning the case of Derry vs. 
Peek) did for England and the Allies, as “Director General of Explosive Services,” 
should read sympathetically and generously, not only the lines, but between the lines, of 
the chapters in his “Life’’ entitled, ‘““‘The Fight for Amatol’’ and “Reaping the Harvest.”’ 
In September, 1914, when faced with utterly inadequate supplies of high explosives, 
Lord Haldane and Lord Kitchener turned to this extraordinary man, who was then 
sitting as one of the Lords of Appeal in the House of Lords, and Privy Council, and 
drafted him for the entire period of the war. 

He was one of those rare men who really justify words which ordinarily sound 
extravagant, and Lord Birkenhead says in the preface, “‘No man since the great Bacon 
has brought to the Bench so consummate a scientific equipment,” and “On the scientific 
side his individual contribution to winning the war was as great as that of any con- 
temporary Englishman.’”’ The practical meaning of these words is shown by the 
following passage from his “Life’’ (p. 225): 

_ “We thus find Lord Moulton during the later period of the war at the head 
of a Department which was not only responsible for the supply of explosives 
and poison gas for the whole of the British Forces, and for those large contribu- 
tions of these munitions which we made to our various Allies, but had also control 
of the whole of the fat and oil supplies and of all the gas works and coke ovens, 
as well as many other products and industries throughout the country. Even in 
these days of great Trusts there had never been such an accumulation of indus- 
tries under one man—and this a man who, when he was called to undertake this 
gigantic work was a judge of over seventy, whose whole professional life had 


been passed in the practice of law, and — in the popular sense of the words, 
had no business experience whatever. 


“One hesitates whether to wonder more “at "the boldness or at the success of 
the experiment which placed such a man in such a position. 








tion of the service of some deceased member of the bar, but some of them 
are apt to forget it when they begin to talk about whether they “‘make” 
or “find” law. Yet, it is one of the most important facts in the whole 
business. It is the reason why cases are argued by counsel before they 
are decided. Mr, Justice Holmes has expressed it. In the paper about 
John Marshall in his volume of collected papers he emphasized the fact 
to which I am referring when he said: 


“In the Old State House, we remember, James Otis argued the 
case of the Writs of Assistance, and in that argument laid one of 
the foundations for American constitutional law.” 


In that speech, Otis stirred the imagination and the enthusiasm of the 
young John Adams, who became the draftsman of the Constitution of 
Massachusetts in 1779. Adams both “found” and “made” law, not as a 
legislator or even as a delegate to the convention voting for the constitu- 
tion, but merely as a draftsman who, with all his faults, had the balance 
of character and intellect, which gave him a power of statement that 
convinced not only the convention and the people of his day, but the 
influence of which is still a living force and has more to do with the 
foundations of American constitutional law than the law-making of most 
judges. John Adams did not vote on his own work. He left the conven- 
tion and sailed for Europe before his draft was debated. 

But Adams did not “make” the constitution of Massachusetts. He 
“found” much of it in the Province Charter or in the minds or writings 
of other men, not merely European pholosophers and jurists, but particu- 
larly in the reflection of the sense of level headed New Englanders which 
he saw in the work and talk and writings of Otis, of Sam Adams, of 
Theophilus Parsons and in the writings of Thomas Allen, the leader 
of the Berkshire men whose insistence upon a “constitution as the basis 
and groundwork of legislation’”’ was largely responsible for the holding 
of the convention. 

In the same way, legislators do not “make” all the law which they 
enact. The enacting part of it is a formal act of “making”, just a rea- 
soned judgment is a formal act of “declaring” law, but the legislature also 
does the work of “finding’’ as well as “making” and does it often with the 
assistance of experts or others interested in the particular subject. 
Many men have helped to make law in Massachusetts by contributing 
their knowledge of practice and legal principles and their skill in drafts- 
manship to the careful preparation of statutes which the legislature has 
accepted and formally adopted. 

John Marshall and his associates “made” law in the constitutional 
field, but they made it largely by illuminating what they found and with 
the assistance of such men as Luther Martin, William Pinckney, Daniel 
Webster, and others. Joseph Story and James Kent “made” law through 
their textbooks as Blackstone and Coke had done before them, but they 
also did it largely by illuminating what they first “found” and thus con- 
tributed, as John Adams did, by their intellectual grasp and power of 
statement, to the more advanced understanding of the American bar 
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and the American people, to the development of what Judge Story, him- 
self, has described as “the habits of generalization”. Samuel Williston, 
as a draftsman of uniform state laws on commercial subjects, h2s been 
a maker of law, but he had to find most of it first and convince others 
that he had found it. William Tidd helped to make law by training the 
minds of great English lawyers and Christopher C. Langdell helped to 
make law by changing the methods of studying it in America. 

Without elaborating the matter by further illustration, enough has 
been shown to demonstrate the fact that neither courts nor legislatures 
have a monopoly of law-making under our system, that they are both 
engaged in “finding” as well as “making” the law, and that they both are 
assisted by unnumbered members of the bar, past and present, as well as 
by many laymen, who often contribute their brains and skill as well as 
their business sense and customs to the development of the law. 

It has often been pointed out that the strength of the common law 
lies in its development through judicial action in the face of a keenly 
critical bar and that the bar is as important as the bench in the matter 
is a commonplace of post-prandial professional oratory. It is happily 
reflected, however, in the response of Mr. Justice Holmes, while a mem- 
ber of the Supreme Judicial Court of Massachusetts, to the memorial of 
the Middlesex County Bar on the death of Hon. Daniel S. Richardson of 
Lowell in 1890. Mr. Richardson was a man whose life and character in 
his community took the place of the canons of ethics of to-day. He was 
described by Hon. E. R. Hoar in a letter as follows: 


“He practised law, not only according to the injunction of 
the official oath,—‘with all due fidelity to the court as well as to 
your client’—but what is harder still to keep always in remem- 
brance, toward the other side.” 


Of this man, Judge Holmes said: 


“As we go down the long line,—at every step, as on the 
Appian Way, a tomb,—we can see the little space within which 
Mason rose, grew mighty, and was no more—or Dexter, or 
Choate, or Bartlett, or Lord, or Sweetser; alas! now we must add, 
or Richardson—and the record which remains of them is but the 
names of counsel attached to a few cases. 

“Is that the only record? I think not. Their true monument 
is the body of our jurisprudence—that vast cenotaph shaped by 
the genius of our race and by powers greater than the greatest 
individual, yet to which the least may make their contribution and 
inscribe it with their names. The glory of lawyers, like that of 
men of science, is more corporate than individual. Our labor is 
an endless organic process. The organism whose being is recorded 
and protected by the law is the undying body of society. When I 
hear that one of the builders has ceased his toil, I do not ask what 
statue he has placed upon some conspicuous pedestal, but I think 
of the mighty whole and say to myself, he has done his part to 
help . . . I say to myself to-day that all this wonder is the 
work of such patient, accurate, keen, just, and fearless spirits as 
Daniel Richardson.” 
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I respectfully commend the foregoing words to the consideration of 
those members of the judiciary who are impressed with the idea that 
they are the principal “law-makers,” with the suggestion that there is 
more danger in their emphasis on their own fiction about “judge-made” 
law than there was in the earlier fiction that the judge did not make any 
law. The truth lies between and the judicial function cannot be changed 
by any judicial admissions although such admissions or assertions may 
cause misunderstanding. That judges help to make the law is, of course, 
true, but, when all things are considered, most judges probably make much 
less than they find and less than is made for them to find by the accumu- 
lated efforts of the bar, the law faculties and text writers and, in the 
background by the life of the community. It is peculiarly desirable that 
the American bench should think straight about this matter in view of 
the constant attempts to create possible misunderstanding in regard to 
the courts. A discriminating and well balanced description of the re- 
sponsible and interdependent function common to the bench and bar, 
appears in a striking address by Rt. Hon. Lord Clyde, Lord Justice Gen- 
eral of Scotland before the Edinburgh Juridical Society in October, 1921 
(Scottish Law Review for January and February, 1922). 

Those who are interested in studying the judicial intellect as dis- 
cussed in Judge Cardozo’s book may also find interesting material for 
comparative study, particularly as to the attitude of the court toward 
constitutional questions, in the address of Hon. Forney Johnston before 
the Maryland State Bar Association in 1921, which will be found in the 
volume containing the transactions of that year on page 149.* Of course, 
John C. Gray’s book on “The Nature and Sources of Law,” including the 
preface, should be read by anyone interested in the subject. 


F, W. GRINNELL. 





*Reprinted in this number. 

















THE MARITIME LAW-—-SHOULD IT NOT BE INCLUDED IN 
THE SUBJECTS REQUIRED FOR ADMISSION 
TO THE MASSACHUSETTS BAR? 


A series of decisions by the Supreme Court of the United States, 
beginning with the case of Southern Pacific Company vs. Jensen, 244 
U. S. 205, provoked a storm of protest from the Admiralty Bar, and 
one of the ablest, as well as one of the most picturesque of these pro- 
tests—Mr. Frederic Cunningham’s article, “Is Every County Court in 
the United States a Court of Admiralty?”— was reprinted from the 
American Law Review in the MASSACHUSETTS LAW QUARTERLY. The 
episode thus begun is not yet ended. What is not yet fully realized is 
how directly the questions involved affect not only admiralty cases, as 
to which it is our tendency to leave the Admiralty Bar to work out their 
own problems, but cases at common law in the state or common law 
courts whenever they deal with matters of a maritime nature.’ 

The cases which have been principally discussed have been cases 
relating to the recovery under State Workmen’s Compensation Acts for 
injuries occurring on shipboard. The Jensen case, decided in 1917, held , 
invalid the New York Workmen’s Compensation Act as applied in the 
New York courts to the case of a longshoreman injured while unloading 
a vessel. The case of Knickerbocker Ice Company vs. Stewart, 253 U. S. 
149, decided in 1920, held that even the Act of Congress of 1917, saving 
to suitors their remedies under the Compensation Acts of the several 
states, was unconstitutional and void so far as it saved a remedy for the 
death of a bargeman who was employed on a barge and doing work of 
a maritime nature and while so employed fell into the Hudson River 
and was drowned. 

The principles of these cases, however, are not limited to state 
statutes like Compensation Acts. The case of Chelentis vs. Luckenbach 
Steamship Company, 247 U. S. 372, decided in 1918, held that a seaman 
could not recover at common law in the Federal courts for injuries by 
negligence on the high seas, his only remedy being that afforded by the 
maritime law for wages, maintenance and cure.’ 

The outstanding principle established by the Jensen case and the 
cases which have followed it is a new principle of constitutional law to 
the effect that under the Constitution of the United States no state legis- 
lation can affect maritime affairs if it contravenes the essential charac- 

1I have discussed the general subject much more fully in an article entitled “The 
Common Law Courts and the Law of the Sea”, 36 Harvard Law Review 777 (May, 1923), 
to which I refer both for matters of substance and for citation of authorities. For an 
exhaustive analysis and discussion of the decisions from the Jensen case to the Knicker- 
bocker Ice Company case, see Edgar Tremlett Fell, Recent Problems in Admiralty Juris- 
diction, Baltimore, The John Hopkins Press, 1922. 

2See also Union Fish Company vs. Erickson, 248 U. S. 308; Carlisle Packing Com- 
pany vs. Sandanger, 259 U. S. 255; Osaka Shosen Kaisha vs. Pacific Export Lumber 


Company, 43 Sup. Ct. Rep. 172; Duart vs. Simmons, 231 Mass. 313; S. C. 236 Mass. 225; 
Dorman’s Case, 236 Mass. 583; Procter vs. Dillon, 235 Mass. 583. 
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teristics and the necessary uniformity and harmony of the law of the 
sea. This constitutional rule has been said to apply not only to state 
legislation, but to the common law of a state in its application to cer- 
tain maritime cases. Nor is this all. There are indications, which have 
not yet become adjudications, except in cases of seamen, that entirely 
apart from any question of state legislation, all cases of a maritime 
nature, although brought at common law in a state or common law court, 
are governed not by the common or state law, but by the maritime law 
of the United States. 

The first doctrine, at least to the extent that it holds that state 
legislation may not contravene the essential characteristics and the 
necessary uniformity and harmony of the maritime law, is not very 
startling and has much to be said in its favor, although not easily recon- 
ciled with at least one earlier decision of the Supreme Court of the 
United States. The obvious analogy in support of the doctrine is of 
course the interstate commerce rule, which holds that the power of Con- 
gress to regulate interstate or foreign commerce is exclusive on certain 
matters and concurrent with the states in other matters, according as 
the matters in question do or do not require uniform national treatment. 
There are equally obvious defects in the analogy. The power of Con- 
gress over the maritime law of the United States, implied merely from 
the grant of admiralty jurisdiction, differs widely from the power to 
regulate commerce, and these differences have led to severe criticism of 
the new rule and of the analogy.‘ The analogy, however, although im- 
perfect, is entitled to weight, and there is much to be said in favor of a 
constitutional rule which shall prevent the states from passing statutes 
applicable to maritime cases which would create too glaring a differ- 
ence between the law applicable in the state courts and that which pre- 
vails in the admiralty. 

The further doctrine that all cases of a maritime nature are neces- 
sarily governed by the maritime law of the United States as the con- 
trolling substantive law, even in the state or common law courts, comes 
as a good deal of a shock to the Admiralty Bar and to all others who 
have given thought to the matter. Actions of a maritime nature have 
always been permitted in the state or common law courts. While the 
Constitution of the United States provides that the Federal power of 
the United States shall extend “to all cases of admiralty and maritime 
jurisdiction,”* the Federal Judicature Acts, conferring jurisdiction in 
admiralty upon the Federal courts have always contained a saving clause 
which has come down from the original Act of Congress of 1789, “sav- 
ing to suitors in all cases the right of a common law remedy where the 
common law is competent to give it.” Such actions in the state or com- 
mon law courts have been very numerous. 

Until the recent decisions the only important discussion as to the 
applicability of the common or state law in maritime cases has been with 
reference to its applicability in the admiralty. Occasionally common law 


3 The Hamilton, 207 U. S. 398. 
*See Mr. Fell’s monograph above referred to. 
® United States Constitution, Article III, Section 2. 
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doctrines crept into the admiralty, were strenuously opposed by the 
Admiralty Bar, and were in the main rejected,’ but except where the 
states attempted to entertain proceedings in rem according to the strict 
course of admiralty jurisdiction, no one seriously doubted that actions 
in personam in the state or common law courts were governed by the 
common or state law, except in so far as the state courts recognized or 
adopted maritime rules, even though the cases were of a maritime nature 
and might have been the subject of a libel in admiralty. In fact, the 
orthodox view of the relations of the maritime law and of the common 
law was a conception of two separate and independent systems of sub- 
stantive law, one prevailing in the admiralty, and the other prevailing 
in the common law courts.’ 

According to the new doctrine of Mr. Justice McReynolds, this con- 
ception of the maritime law is said to be at variance with the position 
which the maritime law of the United States occupies under the Federal 
Constitution. His view imports the assumption not only that the 
Constitution recognizes a maritime law of the United States (which 
is not to be doubted), but that this maritime law was given by 
the Constitution a paramount effect equivalent to an Act of Congress or 
Federal law, and also that the necessary effect of this paramount posi- 
tion must be that the maritime law governs all maritime cases through- 
out the country in all state or common law courts as well as in the 
admiralty.’ 

Neither of these latter assumptions is a necessary one. If at the 
time the Constitution was formed the maritime law on the one hand, 
and various forms of the common law on the other, prevailed in the 
several states as co-ordinate systems, one prevailing in the state courts 
of admiralty, and one in the common law courts of the states, there 
is no compelling reason why the grant of admiralty jurisdiction by the 
Constitution to the Federal courts should exalt the maritime law to a 
more commanding position than it theretofore held, or should give to 
the maritime law Federal attributes of wider scope than required by the 
jurisdiction in admiralty. Or, if the maritime law of the United States 
is to be treated as the equivalent of an Act of Congress, or if Congress 
acts further in the exercise of its power to amend the maritime law, 
there is no compelling reason why the maritime law as thus sanc- 
tioned or amended by Congress should be paramount except in courts of 
admiralty. 

The situation is very different from that which exists when Con- 
gress acts upon a matter of regulation of interstate commerce. Regula- 
tion cf business, when undertaken by Congress, must necessarily ex- 
clude outside interference. Amendment of the maritime law, on the 
other hand, need not go beyond the scope naturally occupied by the sub- 
ject, and although Congress would doubtless have the power to amend 





® See, for example, ‘The Max Morris, 137 U. S. 1. 

*The Belfast, 7 Wall (U. S.) 624, 644. Steamboat Company vs. Chase, 16 Wall, 
(U. S.) 522, 534. 

Atlee vs. Packet Company, 21 Wall. (U. S.) 389, 395, 396. 

Kalleck vs. Deering, 161 Mass. 469. 

5 Knickerbocker Ice Company vs. Stewart, 253 U. S. 149, 160, 161. 
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the maritime law so as to give it an effect as the paramount law in all 
courts (as was done in the case of limitation of liability statutes) ,’ neither 
the inaction of Congress nor even the affirmative action of Congress 
need necessarily be given that effect. The power of Congress over the 
maritime law, which, after all, is only an implied power, might well 
have been interpreted in the light of prevailing conceptions of the mari- 
time law, and the ancient saving clause affords considerable, although 
not conclusive internal evidence of contemporary opinion in support of 
the conception of two co-ordinate systems of law, one prevailing in the 
admiralty, and one in the common law courts.” 


“Under our system of government there is no fundamental 
inconsistency in the existence of two systems of substantive law,— 
one emanating from the authority of the United States and one 
from the authority of the states, even though they extend 
into the same territory and subject matter, and to some 
extent overlap. There is no more reason why the maritime 
law of the United States should supersede state law in the same 
field than there is reason why the criminal law of the United 
States should supersede state law in the same field. The theory 
of our constitution is that -within certain limits the sovereign 
authority of the United States and the sovereign authority of the 
states should extend into the same territory, and that the division 
of authority should not be in all respects territorial. If the two 
co-ordinate systems of substantive law had been recognized, there 
would still be nothing to prevent the courts which administered 
one system from recognizing the rules of the other system so far 
as consistent with the law and policy of the forum, upon principles 
analogous to those which are termed the doctrines of conflict of 
laws when applied to cases where the respective sovereignties are 
distinct. There are strong grounds for the belief that these prin- 
ciples afford the true explanation of the earlier decisions in which 
state law received a certain recognition in the admiralty, and 
the maritime law received a certain recognition in the state or com- 
mon law courts.” 


The Constitution of the United States affords no insuperable 
obstacle to the conception of these two co-ordinate systems of law. 

To repeat what I have said elsewhere,” 

For the present, however, we must assume that the conception of 
two co-ordinate systems of law has been rejected by the Supreme Court 
of the United States as incompatible with the Federal Constitution. 
It is true that this rejection has been definitely adjudged only in cases 
of seamen, as to whom there may be special grounds for holding that the 
maritime law is paramount, Apart from other special grounds it is quite 
possible, by applying the constitutional requirement of uniformity to the 
common law of the states as well as to state statutes, to justify the 
Chelentis case on the ground that in their application to seamen the 
common law rules do impair the necessary uniformity of the maritime 
law, and to justify that decision without placing reliance upon the para- 
mount quality of the maritime law in the common law courts apart from 
considerations of the ne of uniformity. There is support for 








®In re Garnett, 141 ‘U. , 12, 14, Providence & New York Steamship Company vs. 
Hill Manufacturing ath adleng top U. S. 578, 589, 593. 

” Compare Cooley vs. Board of Wardens, 12 How. (U. S.) 299, 320. 

™ 36 Harvard Law Review 777, 890. 
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the maritime law so as to give it an effect as the paramount law in all 
courts (as was done in the case of limitation of liability statutes) ,’ neither 
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maritime law, which, after all, is only an implied power, might well 
have been interpreted in the light of prevailing conceptions of the mari- 
time law, and the ancient saving clause affords considerable, although 
not conclusive internal evidence of contemporary opinion in support of 
the conception of two co-ordinate systems of law, one prevailing in the 
admiralty, and one in the common law courts.” 

The Constitution of the United States affords no insuperable 
obstacle to the conception of these two co-ordinate systems of law. 

To repeat what I have said elsewhere,” 


“Under our system of government there is no fundamental 
inconsistency in the existence of two systems of substantive law,— 
one emanating from the authority of the United States and one 
from the authority of the states, even though they extend 
into the same territory and subject matter, and to some 
extent overlap. There is no more reason why the maritime 
law of the United States should supersede state law in the same 
field than there is reason why the criminal law of the United 
States should supersede state law in the same field. The theory 
of our constitution is that within certain limits the sovereign 
authority of the United States and the sovereign authority of the 
states should extend into the same territory, and that the division 
of authority should not be in all respects territorial. If the two 
co-ordinate systems of substantive law had been recognized, there 
would still be nothing to prevent the courts which administered 
one system from recognizing the rules of the other system so far 
as consistent with the law and policy of the forum, upon principles 
analogous to those which are termed the doctrines of conflict of 
laws when applied to cases where the respective sovereignties are 
distinct. There are strong grounds for the belief that these prin- 
ciples afford the true explanation of the earlier decisions in which 
state law received a certain recognition in the admiralty, and 
the maritime law received a certain recognition in the state or com- 
mon law courts.” 


For the present, however, we must assume that the conception of 
two co-ordinate systems of law has been rejected by the Supreme Court 
of the United States as incompatible with the Federal Constitution. 
It is true that this rejection has been definitely adjudged only in cases 
of seamen, as to whom there may be special grounds for holding that the 
maritime law is paramount, Apart from other special grounds it is quite 
possible, by applying the constitutional requirement of uniformity to the 
common law of the states as well as to state statutes, to justify the 
Chelentis case on the ground that in their application to seamen the 
common law rules do impair the necessary uniformity of the maritime 
law, and to justify that decision without placing reliance upon the para- 
mount quality of the maritime law in the common law courts apart from 
considerations of the requirements of uniformity. There is support for 
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this view in the opinion in the Chelentis case, although the natural in- 
ference from long practice would have seemed to be that the ordinary 
course of the common law in the state courts has not been regarded as 
subversive of the requirements of maritime uniformity. It is also true 
that the recent cases announcing the new doctrines have been decided by 
an almost evenly divided court, that the court is now materially 
changed, and that already there is a marked tendency to decide cases 
involving the validity of state statutes according to the test of the con- 
stitutional requirement of uniformity, rather than by reliance upon the 
paramount quality of the Federal maritime law.” But it cannot be 
assumed that the court is going to reverse views expressed in majority 
opinions, even though those views were not wholly necessary to the 
decisions and were not concurred in by all the justices. 

The state and common law courts, therefore, and all members of 
the Bar who try cases in those courts, are directly confronted with the 
necessity of trying cases under the maritime law of the United States. 
Maritime torts depend on locality. If they occur on navigable waters, 
it matters not that these waters are territorial waters of the state. Mari- 
time contracts depend on the subject matter. They include many kinds of 
shipping contracts and contracts of marine insurance. Very many mari- 
time cases are constantly brought in the state courts. They must now 
be regarded as governed by the maritime law of the United States as 
the substantive law, and it can hardly be doubted that rights claimed 
under the maritime law involve Federal questions and that decisions of 
these questions are to some extent reviewable by the Supreme Court 
of the United States. 

Not the least perplexing question with which the common law bar 
is faced is the question of what the maritime law of the United States 
really is, and what is its scope. Mr. Justice Holmes maintains that “the 
maritime law is not a corpus juris—it is a very limited body of customs 
and ordinances of the sea.”** Most members of the Admiralty Bar 
would agree with him. Mr. Justice McReynolds seems to regard the 
maritime law as a complete code of substantive law,“ but in order to 
justify this view, he has to account for a great many gaps in that 
code, which he does by calling them rules of non-liability.” The matter 
of defining the scope of the maritime law is bound to remain a vexed 
question for some time to come. 

Meantime the common law lawyer practising in the state courts 
must be prepared to deal as best he can with cases governed by the 
maritime law of the United States. 

Should not the maritime law be included in the subjects required for 
admission to the Massachusetts Bar? 

JOHN G. PALFREY. 


2 Western Fuel Company vs. Garcia, 257 U. S. 233, Grant-Smith-Porter Company vs. 
Rohde, 257 U. S. 469, State Industrial Commission of the State of New York vs. Nord- 
enfelt Corporation, 259 U. S. 263. 

13 Southern Pacific Company vs. Jensen, 244 U. S. 205, 220. 

14 Chelentis vs. Luckenbach Steamship Company, 247 U. S. 372, 382, 384. 

Knickerbocker Ice Company vs. Stewart, 253 U. S. 149, 160, 161. 

18 Western Fuel Company vs. Garcia, 257 U. S. 233, 240 (While using this phrase, 
however, Mr. Justice McReynolds permitted the maritime law to be “supplemented” by 
a state statute allowing an action for death.) 
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THE CHRONOLOGICAL STORY OF A WORKMEN’S 
COMPENSATION CASE. 


January 22, 1920, William Ressi, a resident of Pittsfield, Massachu- 
setts, an employee of the Russell Manufacturing Company of Pittsfield, 
received injuries in the course of and arising out of his employment. 
November 5, 1920, the insurer paid him $66.30 for six weeks compensa- 
tion ending on that date. November 13, 1920, he died as a result of his 
injuries. He was a widower. The eighteenth birthday of his daughter 
Mary, hereinafter styled the dependent, occurred some time between the 
date of his injury and his death. About the above facts there never was 
any dispute. Neither was question ever raised as to the giving of proper 
notice of injury or the due presentation of claim for compensation. 

February 3, 1921, the dependent’s claim was formally presented to 
the insurer and to the industrial accident board. The insurer denied 
liability. 

April 11, 1921, there was a hearing on the dependent’s claim before a 
single member of the industrial accident board. Both insurer and depend- 
ent were represented by counsel. The insurer presented no written re- 
quests for findings of fact. Counse] for the dependent did make written 
requests, all of which were given by the single member.” The main 
question raised by counsel for the insurer was whether or not the de- 
pendent was living with her father at the time of his injury and death. 
Counsel for the insurer did not at that time raise the point that though 
the dependent was under 18 at the time of her father’s injury, she was 
over 18 at the time of his death.’ Neither did counsel for the dependent 
request a finding that she was conclusively presumed to be dependent 
upon her father for support. 

May 3, 1921, the member of the board found that the dependent 
lived with her father at the time of his injury and death; was under the 
age of 18 at the time of his injury; and was conclusively presumed to be 
wholly dependent upon him for support and entitled to a weekly com- 
pensation of ten dollars for a period of 400 weeks, subject to the pro- 
visions of the act. 

The insurer filed a claim for review under the act and the industrial 
accident board gave a hearing to counsel for the parties at Boston, May 
26, 1921. The same questions were argued as in the hearing before the 
single member. Counsel for the insurer again raised no question con- 
cerning the legal effect of the dependent’s age at the date of her father’s 
death, though the fact of her age was brought to the board’s attention 

1For some reason the insurer did not notify the Industrial Accident Board of this 
payment, and the case was tried on the assumption by counsel both of the insurer and 
the dependent, that no payments at all had been made by the insurer during the em- 
ployee’s lifetime. 


2See record of Industrial Accident Board, case No. 11061. 
*G. L. Ch. 152, Sect. 32 (c). 
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by counsel for the dependent who asked for a ruling in accordance with 
the decision of the board member. 

June 9, 1921, the industrial accident board, in review affirmed and 
adopted the findings and rulings of the board member under which the 
petitioner was entitled to a weekly compensation of $10.00 for a period 
of four hundred weeks, subject to the provisions of the act. According to 
the record of the board, the only question presented was: “Dependency.” 

June 16, 1921, the insurer presented certified copies of the decision 
of the industrial accident board to the superior court, not in Berkshire 
County where the deceased employee had lived, worked, received his in- 
juries, and died, and where his daughter and her counsel resided, but in 
Suffolk County, thus taking advantage of G. L. Ch. 152, section 11, 
which provides that the papers may be presented to the superior court 
either “for the county in which the injury occurred or for the county of 
Suffolk.” 

June 30, 1921, there was a hearing in the equity motion session of 
the superior court at Boston. Counsel for the dependent presented a 
motion to remand the case to the industrial accident board in order that 
the record might be amended by setting forth more particularly what 
points were at issue before the board with particular reference to whether 
or not any point was at issue aside from the question whether or not the 
petitioner was living with her father the deceased employee, at the time 
of his injury and death.‘ The purpose of this motion was to bring the 
case under the rule of Goff’s Case, 1919, 234 Mass. 116, in which the 
supreme judicial court held that it would not allow a case to turn on a 
contention not raised at the hearing before the industrial accident board. 
This motion to remand was denied. 

Counsel for the dependent offered a form of decree to the considera- 
tion of the court, which contained the phrase that the dependent lived 
with her father at the time of his injury and death “being the only 
point of issue on the record.” 

The form of decree offered by the petitioner was rejected, and that 
offered by the insurer adopted the same date June 30, 1921, as follows: 
“This case came on to be heard at this sitting and was argued by counsel, 
and thereupon consideration thereof it is Ordered, Adjudged and Decreed 
that the petitioner lived with her father at the time of his injury and 
death; was under the age of 18 years at the time of his injury; and is 
conclusively presumed to be wholly dependent upon him for support and 
is entitled to a weekly compensation of ten (10) dollars for a period 
of 400 weeks subject to the provisions of the Workmen’s Compensation 
Act.” The insurer at the hearing before the superior court offered no 
suggestion and made no argument tending to show that the decree which 
the insurer itself had drawn was based on an improper viewpoint of the 
law on the facts as found by the industrial accident board, but merely 
made known that it reserved its right to appeal therefrom. 

July 11, 1921, the insurer appealed from the decree of the superior 
court to the supreme judicial court. 





*See Suffolk County Superior Court records No. 132436. 
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October 17, 1921, the case was submitted on briefs to the supreme 
judicial court sitting at Boston.’ In its brief the insurer for the first time 
raised the point that the dependent was over 18 at the time of her 
father’s death. 

January 20, 1922, the supreme judicial court handed down its opinion, 
in which it pointed out that as Mary was admittedly over the age of 18 
on November 13, 1920, she could not, under G. L. Ch. 152, Sect. 32, be 
conclusively presumed to be wholly dependent on her father for support. 
Therefore the case was remanded to the industrial accident board for a 
determination of dependency in accordance with the fact at the time of 
the injury.® 

March 2, 1922, the full board again heard counsel for the parties at 
Boston in which the question of the claimant’s dependency at the time 
of the employee’s injury was fully argued. 

April 15, 1922, the board found that Mary was entitled to weekly 
compensation of $5.16 for a period of 500 weeks from January 22, 1920, 
the date of the injury, beginning on November 13, 1920, the date of 
employee’s death, subject to the provisions of the workmen’s compensation 
act. 

April 24, 1922, the insurer again filed certified copies of the record in 
the superior court for Suffolk County.’ 

May 22, 1922, there was a hearing on a decree based on the findings 
of the board, before the superior court equity motion session at Boston. 
Counsel for the dependent offered a decree providing that the weekly pay- 
ments of $5.16 each should date from January 22, 1920, the date of the 
injury, rather than November 13, 1920, the date of the death.* 

The insurer offered a decree following exactly the rulings of the in- 
dustrial accident board, while reserving the right to appeal therefrom to 
the supreme judicial court. The insurer made no argument on the 
question at issue, namely the degree, if any of the claimant’s dependency 
at the time of her father’s injury. 

May 25, 1922, the superior court issued a decree following the find- 
ings and rulings of the industrial accident board, which decree had been 
prepared by the insurer. 

The insurer did not appeal from this decree within the twenty days 
allowed by statute.’ 

On July 15, 1922, however, it filed a petition in the supreme judicial 
court under G. L. Ch. 214, Sect. 28, setting forth that the insurer fully 
intended to claim an appeal from the final decree of the superior court, 
but by accident and mistake omitted to claim such appeal from such final 
decree within the time prescribed, wherefore the insurer petitioned for 
leave to appeal. 

September 19, 1922, there was a hearing at Pittsfield before the full 
bench of the supreme judicial court, at which both parties were repre- 
sented by counsel, and the matter orally argued. 


5 See case No. 4096, Suffolk County records, Supreme Judicial Court. 
® Ressi’s Case, 240 Mass. 136. 

* Suffolk County Superior Court records No. 140542. 

§ See Cripp’s Case, 1914, 216 Mass. 586. 

® Humphrey’s Case, 1917, 226 Mass. 143. G. L. Ch. 214, Sect. 19. 
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September 25, 1922, the supreme judicial court granted the leave to 
appeal on condition that the appeal be forthwith entered and placed upon 
the list for argument at the sitting beginning October 16, 1922. 

November 13, 1922, the case was submitted on briefs at the sitting of 
the supreme judicial court in Boston.” 

In its brief the insurer argued that the claimant was not dependent 
on the employee at the time of the injury, and if she was, not to the 
extent found by the industrial accident board. 

January 9, 1923, the supreme judicial court ordered the decree of the 
superior court affirmed.” 

February 23, 1923, there was a hearing before the Superior Court at 
Boston, on the form of final decree, at which both parties submitted forms 
of decree, but only counsel for the insurer was actually present, counsel 
for the dependent having waived the right of being personally present, 
though a memorandum was submitted in her behalf. 

March 1, 1923, the dependent received checks from the insurance 
company for the amount due to February 23, 1923, at $5.16 per week 
beginning November 13, 1920, the date of the employee’s death, together 
with interest from May 25, 1922, the date of the second superior court 
decree, to February 23, 1923, on the amount due May 25, 1922, under the 
terms of the decree, which was actually entered March 5, 1923.” 

This was the first payment made to the dependent. 


II. 


REssi’Ss CASE FROM STANDPOINT OF PURPOSE OF WORKMEN’S 
COMPENSATION ACT. 


From the standpoint of the employee, the purpose of the Workmen’s 
Compensation Act had a three fold purpose: (1) certainty of compensa- 
tion, (2) speed in determining its amount, and consequently (3) elimina- 
tion of expense in litigation. 

That, as applied to Ressi’s case, the act has materially failed in its 
design seems plain, when we consider, that though the injury took place 
January 22, 1920, the death, November 13, 1920, and the dependent’s 
claim was formally brought to the attention of the industrial accident 
board, February 2, 1921, the only payment made to the employee was 
$66.30 on November 5, 1920, and that not a cent was paid the dependent 
until March 1, 1923; that to obtain such payment, it was necessary to 
have one hearing before the single member of the industrial accident 
board, two before the reviewing board, three hearings before the superior 
court, and three before the supreme judicial court, at two of which depen- 
ent’s counsel submitted the case on printed briefs, nine hearings in all; 
that though the employer, the employee, the dependent and her counsel all 
resided and carried on business in Pittsfield, four of the hearings at which 
dependent’s counsel was present, had to be held in Boston, necessitating a 





10 See case No. 4363, Suffolk County records, Supreme Judicial Court. 

" Ressi’s Case, Banker & Tradesman, March 3, 1923. 

2G. L. Ch. 152, Sect. 50, See Johnson’s Case, 1922 
man, November 11, 1922. 


Mass.——Banker & Trades- 
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heavy expense, all of which, together with counsel fees, falls upon the 
dependent and has to be paid out of the compensation finally awarded her. 


III. 
DISCUSSION OF WORKINGS OF ACT WITH SUGGESTIONS FOR CHANGES. 


That in spite of disadvantages and defects attending its working, the 
workmen’s compensation act is a great improvement from the standpoint 
of employer, employee, and the community over the conditions presented 
both by the common law since the decision in Farwell vs. Boston & Wor- 
cester Railroad Corporation, 1842, 4 Met. 49, and by the employer’s lia- 
bility act, I do not think many would deny. Do not however, the condi- 
tions as herein above set forth indicate the desirability of further 
changes both in the act itself and in its administration? 

If any or all of the changes proposed seem to be onesided in favor of 
the employee, it should always be remembered that the basic principle of 
the workmen’s compensation act “is that the cost of injuries incidental to 
modern industry should be treated as a part of the cost of production.” 
(Duart vs. Simmons, 1918, 231 Mass. 318, 319.) The expense incurred 
by the insurer is met by the premiums collected from employers who 
count them as an expense of the business to be borne ultimately by con- 
sumers or society as a whole. The expenses incurred by the employee or 
his dependents must be paid from the proceeds of his compensation, and 
their burden cannot be shifted. 


A. Costs. 


In the first place, there is no provision for the payment of costs 
except under G. L. Ch. 152, Section 14, which provides: “If the review- 
ing board, any member of the department or any court before which pro- 
ceedings are brought determines that such proceedings have been brought, 
prosecuted or defended without reasonable ground, the whole cost of the 
proceedings shall be assessed upon the party who has so brought, prose- 
cuted or defended them.” The only cases decided by the supreme judicial 
court in which this section has been cited through 241 Massachusetts, are 
negative in that they merely decide that under the circumstances therein 


respectively presented, there was no occasion for the assessment of 
costs.” 


18 Gould’s Case, 1913, 215 Mass. 480, 488; Meley’s case, 1914, 219 Mass. 136, 139. 
See also Johnson’s Case, infra. Note, however, that in Dempsey’s case, 1918, 230 
Mass. 583, the Supreme Judiciai Court affirmed a decree of the Superior Court ordering 
an insurance company to fulfill an agreement entered into under the provisions of the 
act, with costs, and that execution therefor issue against the insurer. But in John- 
son’s case, Sept. 14, 1922, Mass. , Banker & Tradesman, Nov. 11,1922, 
the decree directed by the Supreme Judicial Court made no reference to costs, though 
the opinion says: “Practice under the workmen’s compensation act conforms in the main 
to that prevailing in equity. Gould’s Case, 215 Mass. 480. Pigeon’s Case, 216 Mass. 
51. A final decree in equity must state in plain figures the amount which a party must 
pay in way both of debt or damages and costs, as well as every other matter adjudicated. 
ie nal decree of the Superior Court under the workmen’s compensation act should 
follow the forms of decree in equity. Cowden’s Case, 225 Mass. 66, 68.” In equity, 
of course, costs rest in sound judicial discretion. Cohen v. Levy, 1917, 228 Mass. 
383. It may be said that, in the decree prepared by the dependent in Ressi’s 
case, for the consideration of the Superior Court when before it for the second time in 
May, 1922, there was a provision for costs. The decree, however, which the Superior 
Court issued contained no provision for costs. From this decree the dependent did not 
appeal. In its brief before the Supreme Judicial Court, the dependent asked that costs 
be assessed on the insurer under G. L. Ch. 152, Sect. 14, but no reference to this 
prayer was made either in the opinion or rescript of the Supreme Judicial Court. 
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Ought not the statute to make more specific provision for costs to be 


assessed on the insurer, if the employee or his dependents substantially 
prevail in this case? 


B. Interest. 

The provision of the statute as regards interest is found in G. L. Ch. 
152, Section 50, and is as follows: “Whenever any question involving 
the compensation of an injured employee or his dependents is appealed to 
the supreme judicial court, and the decision is in favor of the employee 
or his dependents, interest to the date of payment shall be paid by the 
insurer on all sums due as compensation to such employee or dependents.” 

It should be noted that no interest is payable under this section unless 
the case has reached the supreme judicial court (which implies three 
successive former hearings before single member of industrial accident 
board, reviewing board, and superior court) and also that the decision 
as between superior and supreme judicial court must favor the employee. 
For instance, if the superior court orders that the insurer pay 16 dollars 
a week, while the supreme judicial court cuts the compensation down to 
15 dollars a week, apparently no interest is due the employee, no matter 
how long a time elapsed between the date of the injury and the date of 
the final decree.“ Section 50 is not clear as to the time from which inter- 
est should be figured, if the employee or his dependent is entitled to it, 
but the writer is informed that the industrial accident board is of opinion 
that it dates only from the date of the superior court decree appealed 
from.” 

Compare this law as to interest with that found in section 11 of 
G. L. Ch. 229: “Actions for death and injuries resulting in death;” “In 
any civil action in which a verdict is given for pecuniary damages for the 
death, with or without conscious suffering, of any person, whether or not 
such person was in the employment of the defendant against whom the 
verdict is rendered, there shall be added to the amount of the damages 
interest thereon from the date of the writ, even though such interest 
brings the amount of the verdict beyond the maximum liability imposed 
by law.” 

Is not delay in payment an element for which the employee or his 
dependent should receive compensation? * 


14#That this construction of G. L. Ch. 152, Sect. 50 is correct is indicated by the 
fact that the decree of the Superior Court when Ressi’s case was before it after be- 
ing remanded for the first time by the Supreme Judicial Court, did not allow interest 
as requested by the dependent, although the Supreme Judicial Court had decided in favor 
of the dependent in part, insofar as it held that the industrial accident board was 
warranted in finding that the dependent was living with the employee at the time of 
his injury and death. 

15 But in Johnson’s Case, Banker & Tradesman, Nov. 11, 1922, interest was allowed 

from the date of the hearing by the single member on the petition for renewal of 
compensation, payment of which had been interrupted for four years. 
1% In Ressi’s case, interest was paid by the insurer on the amount due May 25, 
1922, the date of the second Superior Court decree appealed from, for the term extend- 
ing from May 25, 1922, to the date of the first payment, a period of about nine months, 
though more than two years had elapsed since the case had been begun. The final decree, 
entered March 5, 1923, in Ressi’s case was prepared by counsel for the dependent. 
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C. Non-disclosure of Points Relied On. 

Since there is not either in the matter of costs or interest any particu- 
lar incentive on the insurer to have a speedy judicial determination of 
cases made with the least possible expense to the employee, it would not 
be improbable to expect the insurer to look with equanimity on the 
lengthy duration of workmen’s compensation litigation. 

One possible method of effecting such dragging of cases would be to 
fail to disclose to the intermediate administrative tribunal and courts the 
strength of the insurer’s case, as contained in the record, but to await 
the argument before the supreme judicial court before really laying 
down one’s hand. 

To check the possibility of new points being raised before the supreme 
judicial court not raised heretofore by the insurer, the court has said 
that it is manifestly unfair to permit a case to turn, when before it, upon 
a contention not raised at the trial and as to which evidence was not 
directed. Goff’s Case, 1919, 234 Mass, 116,121. But unless it appears on 
the record that the case was thus limited before the industrial accident 
board, of course such rule does not apply. If, as in Ressi’s case, the 
board’s attention is directed by the insurer to some general issue, such as 
“dependency”, which the board certifies as the question at issue, there is 
nothing to inform the superior court or the supreme judicial court, that 
some particular phase of that issue relied on strongely before the supreme 
judicial court (in Ressi’s case, the dependent’s age at the time of the 
employee’s death) was not brought at all to the attention of the indus- 
trial accident board.” 

This same general policy of non-disclosure on the part of the in- 
surer is furthered by the practice that has grown up, even when the 
industrial accident board has found in favor of the employee, of the 
insurer drawing up the decree presented to the member of the superior 
court to whom the case is certified for review from the industrial accident 
board. The findings of fact of the board are final, if there is any evidence 
in the record to justify them. It is for the court, however, to render 
“such a decree as the law requires upon the facts found by the board.” * 
But members of the superior court are very busy men. If the insurer 
draws up a form of decree in accordance with the rulings and decision of 
the industrial accident board, even when the latter has found in favor of 
the employee, the superior court justice is not apt to search the record to 
ascertain whether or not the insurer, as matter of law, is entitled to a 
decree more favorable than insurer’s counsel, himself, has presented. The 
employee’s counsel, of course, will not object to a decree favorable to his 





1 As set forth in the history of Ressi’s case, the dependent tried to make the record 
clear when the case first reached the Superior Court in June, 1921, as to the point actually 
argued before the board, but failed in such endeavor. The dependent also set forth in 
the brief filed when the case first reached the Supreme Judicial Court in 1921, that 
“although it is not so set forth in terms in the record, the only question argued by 
the insurer before either the Industrial Accident Board member, or before the full 
board, was whether or not, on the evidence, the claimant could be said to have been 
living with the deceased at the time of his injury and death.’”” The Supreme Judicial 
Court, however, was, of course, limited in its decision by the state of the record as pre- 
sented to it. 

18 McNicol’s Case, 1913, 215 Mass. 497, 502. 














47 


client. The hearing before the superior court, therefore, is apt to degen- 
erate into a mere formality. The insurer having saved his right to 
appeal from the decree of the superior court which he himself has pre- 
pared, reserves his real ammunition for the hearing before the supreme 
judicial court.” As has been pointed out above, it is a real advantage, in 
one way, for the insurer, who intends to appeal to the supreme judicial 
court, if the superior court issues a decree too favorable, as matter of 
law upon the record, to the employee, because if the insurer prevails on 
his appeal, even though only in part, the employee receives no interest 
upon such payments as the supreme judicial court finally determines are 
due him.” 


Ought not the same rule be extended to decrees of superior court 
justices in workmen’s compensation cases that exists in trials by jury, 
namely, that “It is an act of justice to the judge before whom the trial 
is had, that his ruling in matter of law, necessarily made in the midst 
of a trial, should not be reversed, unless his mind was specifically drawn 
to it, and acted upon it as deliberately as time and circumstances would 
admit? * 

It may be said, however, that the statute has provided against undue 
delays by way of appeal by means of the provisions founded in G. L. Ch. 
152, Sect. 17, to the effect that decrees of the superior court upon deci- 
sions of the industrial accident board shall have effect notwithstanding 
appeal “until it is otherwise ordered by a justice of the supreme judicial 

19 For some reason or other, justices of the Superior Court have more than once 
underestimated their rights in issuing decrees in workmen’s compensation matters. In 
3rown’s Case, 1917, 228 Mass. 31, 38, the Superior Court justice ruled that he had not 
authority to set out on the records certain testimony stricken therefrom by the Indus- 
trial Accident Board; in Bell’s case, 1921, 238 Mass. 46, 52, the Superior Court justice 
ruled that the court “had no function to perform except to enter a decree in accordance 
with the decision of the Industrial Accident Board.”’ 

70 Some statistics relative to appeals properly made to the Supreme Judicial Court 
of cases duly appealed or certified to the Superior Court from the Industrial Acci- 
dent Board may be interesting. In Massachusetts Reports, Vols. 215 to 242, page 
446, inclusive, there are 204 such cases. Of those 204 cases, the Superior Court fol- 
lowed the decision of the Industrial Accident Board in 198 cases. Of these 198 cases, the 
Supreme Judicial Court reversed or substantially modified the decrees of the Superior 
Court in 78 cases. Is it not a natural, though possibly an unfounded inference that in 
some at least of these cases the Superior Court justice conceived his function to be 
that of a mere conduit. In the other six cases, the Supreme Judicial Court reversed the 
Superior Court four times. Or taking it from another angle, the insurer appealed 161 
cases to the Supreme Judicial Court and was substantially successful in 78 of its appeals; 
the employee or his dependents appealed 44 cases (in a few cases both appealed) and 
were successful in 3 of them. 

That these appeals work a serious disadvantage to the employee or his dependents is 
shown in the fact that in thirteen cases where the insurer appealed, the employee was 
not represented at all by counsel before the Supreme Judicial Court, and in seven cases, 
though the employee had counsel, the latter submitted the case without argument or 
brief. In thirteen of these twenty cases, in which the Supreme Judicial Court did not 
have the benefit of either oral or written argument in behalf of the employee, the Supe- 
rior Court decree in favor of the claimant was reversed or substantially modified on 
appeal. These 13 cases are as follows:—Durney’s Case, 222 Mass. 461; Comerford’s 
Case, 224 Mass. 571; Jeremiah Murphy’s Case, 226 Mass. 60; Donahue’s Case, 226 
Mass. 595; Rice’s Case, 229 Mass. 325; Dembinski’s Case, 231 Mass. 261; Centrello’s 
Case, 232 Mass. 456; Robichaud’s Case, 234 Mass. 60; Braley’s Case, 237 Mass. 105; 
Walkden’s Case, 237 Mass. 115; Capone’s Case, 239 Mass. 331; Hurley’s Case, 240 Mass. 
357; Lee’s Case, 240 Mass. 473. 

21 Edwards v. Carr, 1859, 13 Gray 234, 238. 
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court, who may in any county suspend or modify such decree, order or 
decision, during the pendency of the appeal.” 

Just how often this power has been exercised by the supreme judicial 
court, the Massachusetts reports would not show, as the court has ruled 
that this is a matter that lies in the discretion of a single justice, and so 
not subject to review save in instances where an error has been committed 
so gross in its nature as to amount to an abuse and to be an arbitrary 
exercise of power, or where equitable considerations in view of all the 
circumstances condemn its exercise.” But the supreme judicial court has 
said that it “is a strong exercise of legislative power to compel a party 
to pay out money upon an alleged obligation which is contested and unde- 
cided by an authoritative adjudication.” * And the court has ruled that it 
is sufficient cause for suspension of the superior court decree if the single 
justice is of opinion that the insurer has a substantial defence in law, 
which it intends to bring to the full court.” 

Does not this ruling give a further incentive to the insurer’s pro- 
curing the entry in the superior court, subject to its right of appeal, of a 
decree too favorable as matter of law, to the employee? 


D. Venue of Hearings Before Superior Court. 


G. L. Ch. 152, Section 11, provides that when workmen’s compensa- 
tion cases reach the superior court, certified copies of the papers may be 
presented “to the superior court for the county in which the injury 
occurred or for the county of Suffolk.” It was said in Gould’s Case, 1913, 
215 Mass. 480, 485, that the words “for the county of Suffolk” may be 
presumed to be inserted for convenience, as the offices of the Industrial 
Accident Board are in Suffolk and courts are continually in session in 
that county. 

In Ressi’s Case, the papers were presented by the insurer to the 
superior court for the county of Suffolk. This certainly was not for the 
convenience of the dependent or her counsel, all of whom dwelt in Berk- 
shire County where the employee lived, worked, received his injuries, and 
died. As a result, the dependent was forced to pay out of the moneys 
finally received the expenses of counsel for four trips from Pittsfield to 
Boston, two for hearings before the industrial accident board, two for 
hearings before the superior court. 

Would it not be advisable to have the papers presented to the superior 
court for Suffolk only in those cases in which the injuries occurred there- 
in, or in which the claimant requests such procedure? 

22 Massachusetts Bonding and Insurance Company v. Peloquin, 1916, 225 Mass. 30. 


In this case the single justice suspended the decree of the Superior Court, and his decree 
was affirmed. 

*3 Dempsey’s Case, 1918, 230 Mass. 583, 586. In this case, which is the only one 
which cites the statute aside from the case last above mentioned, the court held that 
there was no error of law in the order of the single justice suspending the decree of 
the Superior Court. 

24 Massachusetts Bonding and Insurance Company v. Peloquin, supra. In Ressi’s 
Case, although the Supreme Judicial Court had power to impose terms on the insurer, 
before granting the extraordinary remedy of a leave to appeal, under G. L. Ch. 214, 
Sect. 28, it made no order that the insurer observe the terms of the decree of the Supe- 


rior Court pending appeal, and, as has been above set forth, no such payments were made 
by the insurer. 
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E. Consideration of Case on Appeal. 


The ordinary rule in equity, the procedure in which is generally fol- 
lowed in compensation cases, is that an appellee cannot ask that a decree 
in its favor, and from which it has taken no appeal, be modified.* This 
rule has been followed by the supreme judicial court in the consideration 
of workmen’s compensation cases.” There may be compensation cases, 
however, where the employee may be willing to accept a half loaf from 
the superior court, rather than incur the trouble, delay, and expense of 
appeal to the supreme judicial court. But if, indeed, the insurer brings 
the case to the latter court in the attempt to procure a decision that the 
employee is entitled to no bread at all, and by so doing, brings the whole 
record to the attention of the supreme judicial court, why is it not proper 
for the latter to listen to requests for rulings on the part of the employee, 
provided that they have previously been brought to the attention of the 
industrial accident board and the superior court, that he is entitled to the 
whole loaf of bread.” 


IV. 


CONCLUSION. 


If this study of some of the workings of the compensation act seems 
unduly critical, and not sufficiently appreciative either of the general 
satisfaction which the law as a whole has given the community, or of 
the earnest, patient, public spirited efforts of the men charged with its 
administration and judicial construction, the writer’s only answer is that 
his purpose is to point out possible defects which have been made appar- 
ent by the last ten years’ experience, so that bench, bar, and legislators 
may renew their study of the act and its administration for the purpose 
of rendering more effective the purpose of the founders of the compensa- 
tion system, namely that a certain, inexpensive and speedy remedy be 
given employees or their dependents suffering from the result of indus- 
trial injuries and that the burden of the injuries received in the course of 
and arising out of employment necessitated by modern industry should be 
borne neither by the individual employee nor the individual employer, but 
by society as a whole. 

JAMES M. ROSENTHAL, 
145 North Street, Pittsfield, Mass. 
MARCH 20, 1923. 





2° Portuguese Fraternity v. Liberty Trust Company, 1913, 215 Mass. 27. 

26 Janes’s Case, 1914, 217 Mass. 192, 193: “The guardian of the living child did not 
appeal from the decree. The insurer alone appealed. Therefore the insurer alone has a 
standing to ask for a modification of the decree.” 

77In Ressi’s Case, for instance, the dependent argued before the Superior Court 
that her compensation should start from the date of injury, January 22, 1920, under the 
tule of Cripp’s Case, 1914, 216 Mass. 586, rather than the date of death November 13, 
1920. The Superior Court decreed that though the 500 week compensation period should 
date from the injury, payments should date only from the death. From this decree 
only the insurer appealed. Under the ordinary equity rule, the dependent could not 
seek a further modification of the decree from the Supreme Judicial Court, although the 
latter had the same record before it, as had the Superior Court. 
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SOME MODERN ASPECTS OF THE POLICE POWER. 


Address of Hon. FORNEY JOHNSTON before the Maryland State Bar 
Association July, 1921. 
(Reprinted from the “Transactions” of the Association for that Year.) 
A STUDY OF THE JUDICIAL APPROACH TO CONSTITUTIONAL QUESTIONS. 
The current discussion of “five to four” decisions and the frequency 
of dissent has suggested the reprinting of this address. It is perhaps, 
needless, but advisable, to repeat from time to time a reminder that the 
appearance of articles in this magazine does not in any way commit 
either the Association or the Publication Committee to the views ex- 
pressed. The purpose of the magazine is simply to inform and interest 
the bar in regard to professional discussion and developments. 


THE PUBLICATION COMMITTEE. 


MR. JOHNSTON’S ADDRESS 

This subject was suggested by me to the representatives of your Associ- 
ation, who did me the honor to request a paper at this meeting, before 
the announcement by the Supreme Court of the United States of its 
decisions in the Rent Cases (Block vs. Hirsh and Marcus Brown Holding 
Co. vs. Feldman, April 18, 1921, Adv. Op. 531, 539). It was not, accord- 
ingly, inspired by those decisions, although the general problem as to 
the limit beyond which legislative authority may not proceed in the re- 
striction of individual freedom has been profoundly emphasized and its 
political and economic consequences have been thrown into high relief 
by the sharply conflicting opinions of the venerable justices who spoke 
for the opposing views. 

It has been manifest since the decision in the Slaughterhouse Cases, 
in 1873, that the application of the Fifth and Fourteenth Amendments 
has entailed upon the members of the Supreme Court the discharge of 
the most perplexing as well as the most important of all tasks devolving 
upon the court. The evenly divided opinions of the justices in the more 
important cases and their profound convictions of the error of the 
opposing view, on questions of the simplest and most fundamantal 
character have long since demonstrated that if the courts abandon 
the traditional views of their duties under the Constitution of the 
United States the application of the guaranties of the Constitution to 
the complex welfare legislation constantly advancing under the police 
power will be dependent upon the conception of government and society 
entertained by the individual justices and that their conclusions based 
on these conceptions will be further qualified according to the nature or 
weight of the presumption of the validity of legislation which they 
individually believe should be accorded the law-making agency of the 
people. It will be seen at once that this condition deprives the constitu- 
tional guaranties of an appreciable element of their high tradition and 
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calls for some sort of working hypothesis if our system is, in fact, a 
government of law. Justice Holmes has solved this problem by exclud- 
ing from the basis of decision his own personal reactions to the proposed 
legislation and substituting that of a composite citizen of his own manu- 
facture—a sort of hypothetical man-in-the-street. We shall see that this 
process may simplify the labor for the judges—and pass on the re- 
sponsibility—but does it satisfy the Constitution, which contemplates a 
final judicial interpretation by the most impressive tribunal among 
human institutions and not a referendum to John Doe. Whether the 
judgments now being rendered are the individual judgments of the 
learned justices or judgments of an amiable poltergeist like the good 
demon who kept Socrates advised, the existing theory of decision or 
method of approach is disconcerting, uncharted and unsatisfactory. 

Because of the intangible basis which we, as lawyers, must use in 
guessing as to the reaction of the individual justices to these considera- 
tions in any given case, I believe that I am warranted in the statement 
that there is a growing concern on the part of the Bar over what appears 
to be the illusory character of the constitutional guaranties and the 
difficulty of their application. This concern is the greater because the 
difficulty exists in relation to questions so elemental in character that 
no doubt ought to be possible if a written constitution is the landmark of 
political liberty we have believed it to be. When the members of the 
court entrusted with the final interpretation of the charter protecting 
citizens against the arbitrary action of legislative authority are evenly 
divided on so primary a question as was presented in the Rent Cases it 
is time for the profession to call for a restatement of fundamentals or 
to admit that a written constitution is, after all, little more than the 
genius of the times, and that, as asserted by Hamilton, in justifying the 
omission of a complete bill of rights from the original Constitution, 
such provisions are mere aphorisms which “sound much better in a 
treatise of ethics than in a constitution of government.” 

If this be true, we are no better off than Great Britain, whose 
hypothetical constitution has passed through sufficient changes in the 
past generation to call for eight revisions of Dicey’s treatise on English 
Fundamental Law. 

As asserted by Justice Holmes in Otis vs. Parker, constitutional 
generalities get us nowhere. We know what the court says as to its 
general principle of approach, but we get only a short way when we 
are confronted with the assertion that no attempt can be made to define 
judicially or to apply the limits of the so-called police power. Having 
announced this, the court decides the matter in hand and leaves us as 
much at sea, sometimes more at sea, than ever. There is no doubt of 
the fact that the decision in the German Alliance Insurance Case added 
immeasurably to the difficulty of interpretation, because it broadened 
practically without limit the field of price regulation; and the Rent 
Cases have now added to the field of police regulation legislative control 
over the private and orderly use of strictly private buildings and over 
the owner’s right to withhold or lease the property, as well as over the 
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owner’s right to determine whom he may reject or accept as tenant and 
what he may charge for the occupancy. These rent statutes, it must be 
remembered, go far beyond statutes in the nature of general statutes 
against extortion. Under them the owner of property is deprived of his 
freedom of action at the option of the tenant, and deprived of any voice 
whatever over the amount of the rent or over the question whether he 
may withdraw the property from rental at all—except in minor par- 
ticulars wholly irrelevant to this inquiry. Our previous notions of the 
limitations upon legislative power are undoubtedly shaken by the decision. 
We have accordingly sailed from an uncharted sea into a broader and 
equally uncharted ocean. The purpose of this paper is to ascertain if 
the courts can not consistently with the Constitution at least agree upon 
a starting point, if not upon a method of approach, and avoid some of 
the discouraging inadequacy of existing methods. I am not rash enough 
to suggest a theory that will dispose of difficulty and dissent in the 
determination of constitutional questions. I merely insist that the pro- 
fession should be advised as to the standard and tests by which the 
court proposes to apply the constitutional guaranties with at least as 
approximate an outline as it has defined the test for human conduct in 
the ordinary relations of life. 

As a lawyer with profound admiration for the work of the great 
jurists of the past, I am puzzled and disturbed at the unsatisfactory 
character of the reasoning and at the undefined method of approach or 
what we may term the ratio judicandi, noticeable in these decisions in- 
volving the protective guaranties of the Constitution. This may not be 
charged altogether to the present bench. The same generalities prevailed 
in the past, but in the past we had more of the checks and balances 
which existed at the time of the adoption of the Constitution, together 
with an inherent conservatism now noticeably disintegrating before the 
increasing complexity of society. 

There is, accordingly, a much greater necessity for some charting of 
the channel. 

While we must only grope our way, aided by our own pale flickers of 
suggestion, we may hope that some successor to the mantle of John 
Marshall will blaze it with light. Until that shall be accomplished, 
there are what I conceive to be two important aspects of the question 
which must be presently restated and defined if constitutional guaranties 
are to continue a living force, respected in the legislature as well as in 
the courts and accepted by the people. 

At the outset there is the important question of the economic and 
social outlook of the justices, for no survey of this great question can 
be complete without reference to the personal attitude of the justices of 
the Supreme Court, particularly to that of two of the justices who stand, 
to use an expression of Continental politics, upon the extreme left and 
constitute the balance of power in case of division. I refer, first of all, 
to Mr. Justice Holmes, for whose intellect and nobility of character I 
have sincere admiration. His striking philosophy of government, a 
skepticism or fatalism more easy to illustrate than to define, accompanied 
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by the vivid reaction of Mr. Justice Brandeis against fixed juristic 
precedents and a disposition to test all institutions by the compelling 
economics of the day, militant, brilliant and finely logical according to 
his view, have, it seems to me, contributed to a perceptible limitation 
upon the judicial reviews of all legislation, state and federal, involving 
the regulation or restriction of property rights in the interest of some 
ideal deemed for the moment by legislatures a public necessity. This 
tendency has become of controlling importance because of the death of 
the late Chief Justice, whose attitude, I may say without thought of 
invidious implication, was conservative in that it was based firmly upon 
the traditional view of the Constitution as a fixed landmark constituting 
a vital limitation upon arbitrary action by government rather than as 
a mere floating symbol to rise and fall with the preponderating opinion 
of the times. The views of Justice Brandeis are well known and need 
not be outlined for the purpose of this discussion which deals with 
method of approach and not with judicial convictions which are frankly 
non-juristic. His view is that as industrial democracy must advance, it 
lies with our lawyers—and that includes our judges—“to say in what 
lines that action shall be expressed * * * in lines of evolution or in 
lines of revolution.” To this pregnant suggestion it is a sufficient answer 
for most of us that the greatest of all checks and balances is the duty 
imposed upon the judiciary by the Constitution to stay the advance of 
arbitrary governmental action whether that action be in aid of industrial 
democracy or industrial oligarchy. If the judiciary is not to be a re- 
straining force it is without function. The judicial interpretation and 
administration of law necessarily looks backward—to the law. The 
legislature looks forward; between the two forces we have constitutional 
government. If the judges are to become evolutionists under the banner 
of industrial democracy they have merely abdicated their functions. 


i. 


My first impression is that the courts can never approach the con- 
sideration of legislative measures with that freedom of analysis in- 
cumbent upon the judiciary under the imperative mandate that the 
provisions of the Constitution shall be the supreme law of the land, until 
there is an authoritative repudiation of the old notions of sovereignty 
no longer defended or defensible but still echoed in the courts. 

The truth is that the Constitutions themselves, state and federal, are 
the sole expressions of sovereignty in America and that all other actions 
by governmental agencies are exertions of delegated power and not of 
sovereignty. It is doubtful if the notion of sovereignty is applicable at 
all to the internal policy of the United States, since our underlying con- 
ception of organized society is based upon a condition, absolute in its 
uncompromising character, that even the ultimate power reserved to the 
people shall be qualified by limitations with which we are all familiar. 
Sovereignty, then, in America is a term which can be applied only to 
the people and never to the legislatures or other agencies which they 
have established. We must all admit that the national organism is a 
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synthesis in which agencies not governmental in character exert a more 
powerful influence on the functions of society and perhaps by way of 
restraint upon the individual than any of the specified mechanical devices 
or departments of government; and that in none of these devices, such, 
for instance, as the legislature, is there any element of sovereignty of 
such a character as to demand our instinctive allegiance. Time was 
when law derived its authority from notions of divine origin or as an 
exertion of the sovereign power of a king. That day has passed. It is 
to be doubted if any single organic institution in American public life 
is as lightly, often as derisively, regarded as legislative assemblies. 

We see now plainly that nations are but people, that sovereignty is 
outworn. The spontaneous allegiance which heretofore attached to forms 
of government has atrophied and we are but slowly replacing it with 
abstract conceptions. 

Under these conditions it is disturbing to find that the courts are 
disposed to jettison the true sovereignty reserved to the people and 
represented by the guaranties in the Constitution, to preserve a fallacious 
and non-existent sovereignty in the legislature. 

A just regard by the judiciary for the conclusions reached by a co- 
ordinate agency established by the people requires, of course, that legisla- 
tive action should not be declared arbitrary and in conflict with funda- 
mental guaranties except in plain cases. But judicial deference for 
legislative acts based on the notion that the adoption of a statute is an 
exertion of sovereign authority is an erroneous exaltation of a govern- 
mental mechanism and tends to the abdication by the courts of their 
primary obligation under the Constitution to determine for themselves 
and upon their own high mental processes whether the citizen invoking 
their protection is entitled to relief from legislative action asserted to 
be arbitrary, unreasonable or unnecessary, having due regard for the 
restraint upon his liberty and a bona fide public end to be gained. 

A brief survey of certain well-known facts in our political history is 
necessary to make plain the reason for the persistence of erroneous 
platitudes as to sovereignty and the new conceptions which must be 
recognized if our courts and our people are to find a sound basis for 
what has been aptly termed the reconciliation of government with liberty. 

The notion of sovereignty is as old as tyranny. The history of freedom 
is the history of the rise and fall of sovereignty. Divine right and 
monarchy had not run their course in the eighteenth century and 
sovereignty was still an established conception. The colonists before the 
revolution had no disposition to deny the sovereignty of the British 
Crown. They did insist that Parliament should not be included in the 
allegiance which they acknowledged to the Crown. By virtue of royal 
prerogative, the Crown—and not Parliament—had granted the charters 
to the colonies and the early patriots evidenced no purpose to stand from 
under the prevailing theory of sovereignty of the Crown; until the whole 
notion of allegiance to monarchy, and with it sovereignty, disappeared 
in the scorching attacks of Thomas Paine and became so completely 
eradicated from American consciousness as a result of the revolution and 
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the sound theory of the Constitution that it should never again have 
reappeared in our political or judicial history. 

The revolutionists and the makers of the Constitution un<erstood 
clearly that the only sovereignty in America—and that a_ limited 
sovereignty—was reposed, and exclusively and indivisibly reposed, in the 
people. Notwithstanding this fact, the failure of the Confederation was 
so decisive and well deserved because of its spineless character and the 
reaction of the constructive minds of the Constitutional Convention was 
so urgent for an effective general government that notions of sovereignty 
in that mechanism (with a reserved or residual sovereignty in the state 
governments) instead of always and exclusively in the people, began to 
infiltrate again into political thought. When John Marshall took up the 
task of vitalizing the Federal Government he found the notion of national 
sovereignty in the federal organism a convenient attribute to give back- 
ground to his conclusions, just as Calhoun, whose views upon the rela- 
tion of governmental agencies to the people were otherwise sound, fell 
back upon the idea of organic state sovereignty to support states’ rights. 

Thus it is that both political schools propped up the lay figure of sov- 
ereignty, State or Federal, to parade it around for political and ad- 
ministrative purposes. It served too as a convenient term on which to 
hang common law analogies necessary to expound and account for certain 
incidental powers of government, such as eminent domain, and such as 
the consideration of public policy on which is based the unsound principle 
of immunity of the state from suit in its own courts—an immunity, by 
the way, which is falling of its own weight within state and nation. The 
Civil War left unchallenged these ideas, including the old nomenclature 
and the old misconception of dual sovereignty which could not remain 
as a dual abstraction applied to a single people, and therefore continued 
to be associated with the respective governments. So, when a legislature 
speaks, the courts still hear,a sovereign voice, whereas the voice is 
nothing more than the voice of an agent purporting to act under a limited 
and delegated power. In the case of the federal organisms this power 
is in expressly limited terms; in the case of the state organisms this 
power is in more general terms; but in both cases the power is subject 
to direct mandate to the courts, from the only sovereign authority in the 
equation, the people speaking directly through the Constitution, to see 
to it that these agencies of government shall not encroach upon individual 
liberty through the adoption of legislation unreasonably or unnecessarily 
interfering with freedom of action or subjecting individuals to restric- 
tions or losses out of relation to the bona fide public end to be attained. 

This old idea of sovereignty in a machine or agency persists to the 
present day. It has clothed the legislative agencies of the people—a 
mere department of government—invested with limited power, not sov- 
ereignty—with a vicarious and wholly irrational majesty. It is as 
erroneous to suppose that the Federal or State Governments have sov- 
ereignty as it is to imagine that severeignty resides in a constable, or a 
governor or the President of the United States, or in any of the in- 
numerable public but non-governmental agencies discharging functions 
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of government, such as the railroads. Each department and element of 
State and Federal Governments is an agent of the people of the United 
States or within the several states, having certain power derived from 
and subject to withdrawal by the people; but a revocable and a limited 
or limitable power to an agent is so essentially different from sovereignty 
that it is necessary to get the idea straight before passing to other con- 
siderations. The fact that state legislatures usually have authority to 
enact any legislation thought wise—unless specifically restricted by the 
State or Federal Constitution—does not militate against this conclusion. 

As a matter of fact nothing is gained at this day by personifying or 
integrating the entity which we call the United States. The Government 
of the United States is not a nation. The people of the United States 
constitute a nation, and the United States, as a governmental term, is 
a limited corporate agency of the people in exactly the same sense that 
the various states are local governmental mechanisms for the people 
within their borders. For the same reason, neither presidents nor gov- 
ernors, nor Congress nor legislatures, have sovereignty—they have 
merely power—power of a certain sort; power limited by express constitu- 
tional restrictions or limitations, but limited by the same sovereign 
expression, the Constitution, which has enjoined upon the courts the duty 
to give effect to those limitations whenever citizens properly appear 
before the courts asserting that the agent has exceeded its power. 

Judge Story clearly distinguished between the power reposed in these 
agencies of government and the sovereignty of the people which con- 
ferred the power. 

We will begin to see the effect of this common misapplication of the 
term “sovereignty” if we recall the sententious definitions of the police 
power. The old, sonorous and time worn expression is that the police 
power is that power which is inherent in any sovereign authority to 
protect the public morals, health and safety. It is described as the most 
essential, at times the most insistent and always one of the least limitable 
powers of government. 

As we pass on to other familiar delineations, let us observe how the 
notion of a sovereign government is embedded in the idea. It is said to 
be an attribute of sovereignty, the power by which the state preserves 
public order and that it is but another name for that authority which 
resides in every sovereignty to pass all laws for the regulation and gov- 
ernment of the state. 

Thus we see that all of the definitions of police power come back to 
the notion of sovereignty and to the direct exertion of sovereign authority 
by some mechanism of government. It is obvious that the so-called 
police power in America is nothing more nor less than all of the power 
of government remaining in the quasi-sovereign authority (the people) 
after the recognition of those guaranties which the American people have 
established as a condition to the formation or continuation of any gov- 
ernment at ali. The repetition of the old definition has crystallized 
erroneous notions of sovereignty which I contend must be restated in 
accordance with the facts and the correct conceptions of government 
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which were conceived during the American revolution, but remained in- 
articulate or obscure until the Armistice of 1918. 

Let us, then, begin the analysis of our constitutional guaranties in the 
light of the fact, thus imperfectly recognized or forgotten for over a 
century, that sovereignty, to the extent that the notion is admissible at 
all in the United States, is indivisibly reposed in the people, that it is 
limited at its source by inhibitions and guaranties paramount over all 
subsequent acts and binding upon courts, legislatures, executives and 
upon the people themselves until they establish another formula with or 
without revolution; that all governmental organisms are mere agencies 
of or for government; and that it was and is abhorrent to our people 
that any governmental agency should be given arbitrary or unlimited 
power. 

Legislative power is accordingly to be analyzed and tested by the courts 
as any other delegation of power to an agency performing any function 
of government, whether it be the president, a governor, Congress or a 
state legislature, a municipal council, the United States Shipping Board, 
reasonable rules adopted by common carriers, or regulations or orders 
of any of the numerous commissions functioning under delegated 
authority. 

Judicial review undoubtedly carries high presumptions in favor of the 
propriety of the action, resulting from ordinary considerations of comity 
and because of the supposedly better opportunity of these agencies to 
weigh and determine any fact involved. This is an intensely practical 
accommodation and is quite different from the awe of sovereignty which 
has a tendency to prevent judges from analyzing the daily grind from 
the legislative presses for just what it is: the action of a part of the 
governmental mechanism discharging under high pressure from transient 
majorities and highly organized minorities—often under pressure from 
nothing more than the erroneous apprehensions of the members—a func- 
tion consciously and in all cases subordinated by the Constitution to the 
scrutiny of the judiciary. 


II. ° 


My second impression, confirmed by the acceptance of a majority of 
the court in the Rent Cases of his entire rational process, is that the 
court has been drifting toward the philosophy of Mr. Justice Holmes, 
which is in no sense juristic, and involves (i) a radical restriction upon 
the function of judicial enforcement of constitutional guaranties, and 
(ii) a substantial abdication of the judicial function in favor of the 
legislature itself whose action is under review, as well as the substitu- 
tion of the test of social economics and comparative legislation of other 
countries for the conclusions of the judge. It goes, as I have suggested, 
even to the effort to imagine the conclusion of a hypothetical “reasonable 
man” and accept that man’s conclusion notwithstanding abiding convic- 
tions to the contrary entertained by the justic charged with the duty of 
decision. 


The scholarly and altogether charming unofficial writings of Mr. 
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Justice Holmes leave no missing chapter in his philosophy of the law, 
if indeed the striking candor of his opinions made recourse to other 
sources necessary. This is not an occasion for prolonged analysis of his 
views. It is sufficient, here to say that he is hailed by the company of 
young radicals who are doing uncommonly clever and uncomfortable 
things to institutions and notions not conceived by them to be in harmony 
with the complexes of modern social relations, as the greatest jurist since 
Marshall and Story. It must be conceded that his scholarship is profound 
and that his trenchant and ironic pen, his environment, his life long 
position of eminence and distinction, have made of him the most notable 
non-conformist who has ever sat as a member of the Supreme Court of 
the United States. 

That he has had for years a militant objective has not been generally 
or sufficiently recognized—certainly not to its full extent until the Rent 
Cases were decided, and perhaps not at all until the publication of the 
preface to his collected legal papers, published in 1920, in which we find 
these words: 

“A later generation has carried on the work that I began nearly half 
a century ago, and it is a great pleasure to an old warrior who cannot 
expect to bear arms much longer, that the brilliant young soldiers still 
give him a place in their councils of war.” 


It becomes necessary, therefore, to analyze the judicial philosophy of 
this veteran and distinguished Crusader. The basis for this relationship 
to the “younger soldiers” to whom he refers and the necessarily profound 
reaction of his views upon close decisions of the Supreme Court will be 
made plain by an analysis of his philosophy, which I can only hope to 
outline in the single particular with which-we are now concerned. 

The Justice has at all times held in abhorrence the strictly juristic 
attitude—upon which, I think it fair to interpellate, the notion of a fixed 
constitution is largely dependent. He thinks that there was an un- 
warranted disposition on part of judges following the Civil War to 
apply their own individual notion to arbitrary action as a test of con- 
formity with the Constitution and asserts that a reaction against the 
idea of socialism had at one time given an erroneous tendency to judicial 
decision here and in England. The following quotation will illustrate 
the thought: 


“T suspect that this fear has influenced judicial action both here and 
in England, yet it is certain that is it not a conscious factor in the 
decisions to which I refer. I think that something similar has led people 
who no longer hope to control the legislatures to look to the courts as 
expounders of the Constitutions, and that in some courts new principles 
have been discovered outside the bodies of those instruments, which may 
be generalized into acceptance of the economic doctrines which prevailed 
about fifty years ago, and a wholesale prohibition of what a tribunal of 
lawyers does not think about right.” 


He is profoundly convinced that the question of social advantage has 
not been given its appropriate weight by lawyers and makes this 
courageous assertion: 
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“When twenty years ago a vague terror went over the earth and the 
word socialism began to be heard, I thought and still think that fear 
was translated into doctrines that had no proper place in the Constitu- 
tion or the common law. Judges are apt to be naif, simple-minded men, 
and they need something of Mephistopheles. We too need education in 
the obvious—to learn to transcent our own convictions and to leave room 


for much that we hold dear to be done away with short of revolution by 
the orderly change of law.” 


Of his skepticism, profound, although noble and philosophical, there 
can be no doubt. It has the brooding element of a distant vision that 
reduces to insignificance many of the apprehensions of conservatives 
against the class reactions of the day. He forsees slow and painful 
progress of the people in reaching rational views—thinks little of the 
disturbance revolving around disputes of working men, but sees tragic 
trials ahead from competition with new races. 

He has no hope of establishing rational or constructive results or 
tendencies through judicial action and would witness the withdrawal from 
the courts of the authority to declare statutes violative of the Constitu- 
tion without fundamental misgivings. 

He asserts that law is not an abstraction and points out that it has 
no moral basis. Mr. Harold Laski, who collected his recently published 
essays and is undoubtedly included in the affectionate reference to his 
younger followers, quoted above, asserts that the eminent justice, in 
repudiating philosophic jurisprudence, “seems to regard ideas of right 
and wrong as nothing more than desires that are based upon the verdict 
of a transient majority.” 

It is on this basis, undoubtedly, that Justice Holmes feels no re- 
sponsibility for the laws, which, as political conventions, pass through 
the courts. As noble as is the mood with which these observations were 
uttered, it is difficult to avoid the conclusion that they contain an element 
of cynicism, and we are led to wonder if those conceptions are at all 
consistent with the notion of a fixed constitution applied as a living check 
upon the mechanism of government. 

Could there be a more clearly indicated disposition to exclude the 
inherently moral reaction of the individual judge from the judicial con- 
ference room in those cases in which the citizen is complaining of the 
arbitrary exertion of legislative power than is found in this expression: 

“For instance, when we speak of the right of man in a moral sense, 
we mean to mark the limits of interference with individual freedom 
which we think are prescribed by conscience, or by our ideal, however 
reached. Yet it is certain that many laws have been enforced in the 
past, and it is likely that some are enforced now, which are condemned 


by the most enlightened opinion of the time, or which at all events pass 
the limit of interference as many consciences would draw it.” 


Passing from the assertion that we must exclude the hope of finding 
law based on duty or morals, Justice Holmes denies the thought that 
logic is the force at work in the development of law. I am not stating 
these ideas to combat them. My point is that if we accept, as I do, his 
philosophical conclusions as to the underlying basis of self interest on 
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which law is moulded, constitutional limitations occupy a much more 
necessary and vital relation to the conflict between liberty and govern- 
ment than they would if law had a more defensible origin. 

The learned Justice’s philosophy of decision permits no more lattitude 
in the interpretation of statutes or in the judicial application of constitu- 
tional guaranties than is found in his philosophy of the law itself—the 
decision must be without deflection for consideration of pure logic or 
morals: 

“* * * * The judges themselves have failed adequately to recog- 
nize their duty of weighing considerations of social advantage.” 


He recognizes as already accomplished the substantial social ad- 
ministration of property in the United States and contends that the 
function of private ownership is to divine in advance the equilibrium of 
social desires. 

These thoughts, nobly and subtly stated, advanced by one of the fore- 
most jurists of the age of necessity have exerted a profound impression. 
Acknowledging, as we have seen, that his life has been that of the 
warrior, this venerable jurist leaves us no doubt of his conceptions of 
the mission upon which he has pressed forward with all his heart: 

“Law is the business to which my life is devoted, and I should show 
less than devotion if I did not do what in me lies to improve it, and when 


I perceive what seems to me the ideal of its future, if I hesitated to point 
it out and to press toward it with all my heart.” 


The result of this philosophical and militant fatalism makes it im- 
possible for Justice Holmes to see anything more than a remote cosmic 
destiny—I use his own words—for mankind; too remote apparently to 
encourage the idea that a more traditional exertion of the judicial power 
over unwise legislation would be worth the anger and friction it would 
entail. Indeed, I think there is to be discerned in Justice Holmes’ attitude 
the unconscious conclusion that it is only by yielding to some extent at 
least the traditional judicial function to the transient majority that the 
courts or that any instrumentality for ultimate good will survive. My 
doubt is whether this will not result in saving the courts and losing the 
Constitution. 

Entertaining these views it would be logical to find this conspicuously 
able and sincere judge on the left wing in matters of constitutional in- 
terpretation. And so we do. Turning to the constitutional decisions of 
Justice Holmes we find the analysis confirmed. Accompanying or because 
of this attitude there has been a steady extension of the presumptions 
of the constitutionality of legislative acts so much broader than the 
presumptions recognized in the discussions stated by Iredell and Marshall 
in defining the duty of the court to annul measures in conflict with the 
Constitution as to amount to a distinct qualification of the constitutional 
duty itself. 

There is also to be discerned what has seemed to me a further tendency 
to substitute for the informed convictions of the individual members of 
the court a doctrine of comparative jurisprudence so significant as to 
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raise the inquiry whether the Supreme Court is not abdicating its func- 
tions to the extent that it adopts as a test of arbitrary action a com- 
parison with contemporary legislation in countries where our constitu- 
tional system does not obtain and where the genius of American freedom 
is unknown. 


III. 


Before taking up these thoughts in brief detail, it will be useful to 
ascertain just what constitutional guaranties and protections against 
arbitrary action by governmental agencies were in the minds of the 
makers of the Constitution. 

There was no bill of rights in the Articles of Confederation adopted 
in 1777, doubtless for the sufficient reason that it conferred no powers 
upon the Confederation to encroach upon individual freedom. By the 
time of the constitutional convention, ten years later, the Articles of 
Confederation had proven so grossly inadequate that the idea for as 
strong and potent a governmental mechanism as the people of the States 
could be induced to adopt became the dominant idea at the convention. 

Hamilton had little respect for the necessity for a bill of rights and 
little faith in its competency. Madison felt that the play of conflicting 
partisan interests, one against the other encouraged by the selection of 
representatives from different localities would prove a fairly adequate 
protection in connection with the other checks and balances. These 
thoughts prevailed over the efforts of George Mason and others to have 
a complete bill of rights inserted, the proposition being lost by a tie vote. 

The fact is, of course, that the members of the convention had no 
conception that the electorate within the several states was likely to be 
extended beyond the property holding classes. In all of the states there 
existed not only restrictions limiting the right of general suffrage, but 
in many of them substantial property ownership was a condition to the 
holding of public office. So the personnel of the convention was dominated 
almost exclusively by those who were more concerned in repairing the 
weakness of the Confederation than those who were still aflame with the 
transcendent individualism which produced the Declaration of Independ- 
ence and accomplished the separation from Great Britain. Under these 
circumstances the Constitution went to the States with little more than 
an apology for a bill of rights—restricted so far as state action was 
concerned to the clauses forbidding the passage by any state of any bill 
of attainder, ex post facto law or law impairing the obligation of con- 
tracts—a provision which came up during the last days of August and 
was undoubtedly suggested by a like provision in the ordinance adopted 
by the Confederation a few days before for the Government of the 
Northwest Territory. 

The only express constitutional guaranties of any noticeable merit in 
the original constitution were, accordingly, those prohibiting bills of 
attainder or ex post facto laws by Congress, and the similar provisions 
mentioned above as to the States, including as to the latter, the added 
prohibition against laws impairing the obligation of contracts. 
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In the controversy which immediately ensued over the adoption of the 
constitution the argument was passionately advanced that the bill of 
rights was not adequate to protect individual minorities from the 
arbitrary exertion of authority by the agencies of government. Jefferson, 
who was in France at the time, was a pronounced advocate of the adop- 
tion of the Constitution, but insisted that it should be adopted only on 
condition that a bill of rights be added. 

This view proved irresistible. The bill of rights was inserted in its 
complete form and the conclusion must be constantly borne in mind that 
the American people were unwilling to agree that their protection from 
the arbitrary action of the agencies of government should be determined 
by the practice of other civilized nations or even by the preponderating 
opinion of the time. In addition to the constitutional guaranties inserted 
originally and by amendment, and the elaborate series of checks and 
balances inhering in the nature of representative government and more 
particularly in the distribution of the powers of government provision 
was made, in addition, for what was then thought to be an effective veto 
power. Indeed, Jefferson, in a letter to Madison, regretted that the 
judiciary had not been invested with an express veto power in conjunc- 
tion with or in addition to that vested in the executive, meaning, of course, 
a veto power legislative in character. 

His letters in reference to the Constitution disclose the fundamental 
reason entertained by his school for a limitation upon the powers of 
government: 


“Let me add that a bill or rights is what the people are entitled to 
against every government on earth, general or particular, and what no 
government should refuse or rest on inference.” 


He considered that the inconveniences to be expected from the absence 
of a bill of rights “were permanent, afflicting and irreparable.” “The 
tryanny of the legislatures is the most formidable dread at present.” 

Notwithstanding Jefferson’s passionate insistence upon the principle of 
popular government as constituting the only form in which government 
could be tolerated and the least likely to inaugurate oppressive practices, 
he entertained no illusions as to the inevitable tendency of majorities to 
abuse their power unless adequately restrained. 

It was his thought that the American people would continue to be 
virtuous and retain their democratic form of government as long as they 
remained an agricultural people, but asserted that “when they get piled 
one upon another in large cities, as in Europe, they will become corrupt 
as in Europe.” 

I can not hope to review the decline which is overtaking representative 
government. The subject has been made the basis of studies by brilliant 
thinkers on the Continent and in England. Whether it be regarded from 
the more radical standpoint which discerns an inadequacy in government 
and sets up high functions entirely outside of the category of the state— 
such as trade unions, guilds, syndics and all the major activities beyond 
and in many instances regarded as superior to and contemptuous of the 
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functions of government; or whether it be casual, stumbling and often 
impulsive and timorous functioning of representative government. 

Time has witnessed the gradual disintegration in essential respects of 
all of the checks and balances against arbitrary governmental action 
relied upon by the makers of the Constitution, except the direct guaran- 
ties; and the question at this time is whether or not this last restraint 
is to be construed out of existence by an overwhelming presumption of 
legislative infallibility or by the establishment of the doctrine that the 
justices of the Supreme Court must abdicate their own conclusions in 
favor of conceptions prevailing in other civilized countries as well as in 
those cases in which it may be asserted that some other man—not the 
Justice charged with the conclusion—might assert that the legislation 
under inquiry is reasonable and appropriate. A brief summary of the 
break down in the checks and balances which the makers of the Constitu- 
tion thought that they had assured will indicate the desirability for 
adherence by the courts to the traditional attitude. 

1. The most important check was the federal system itself, consisting 
of a counterpoise between the agencies of government within the state 
and the federal agency. This balancing and distribution of power is 
rapidly disappearing before the march of the Sixteenth, Eighteenth and 
Nineteenth Amendments to the Constitution. Most significant of all in 
that connection is, of course, the Sixteenth Amendment, which has en- 
larged the Federal Government from one of technically limited powers 
to one of unlimited scope through its ability to levy direct taxes upon 
the people. Unlimited assets in the hands of any governmental agency 
carries a necessary implication of power. The Statutes of Congress have 
made good the implication. Never again will this nation witness a 
decline or even an arrested development in the normal activities of the 
National Government, which must continue to occupy an increasingly 
predominant position in our governmental mechanism. 

2. The nature of representative government which was considered by 
the makers of the Constitution as constituting a reassuring restraint 
upon arbitrary action has been transformed through the unlimited exten- 
sion of suffrage as well as through the change in the nature of the vot- 
ing population which Jefferson and Madison apprehended. I have al- 
ready referred to evidences of the decline of representative government. 

3. The division of the powers of government among the three depart- 
ments is rapidly growing obsolete. The executive and his subordinates 
perform many judicial functions, and commissions and boards combining 
legislative and judicial functions are common incidents to every regulated 
business, while the decisions in the German Alliance Insurance Case and 
in the Rent Cases of 1921, make that any business is likely to be con- 
strued as affected with a public interest which can furnish the back- 
ground for sufficient agitation directed against members of the legisla- 
tures. The packers are about to walk under the yoke. A legislative 
“bloc” organized today in favor of the farmers may ascertain that 
agriculture is a function of government or at least as much subject to 
regulation by a commission in time of so-called public emergency as a 
landlord. 
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4. There undoubtedly prevailed at the time of the adoption of the 
constitution as a result of the intense individualism which made possible 
the separation from Great Britain an exalted notion of individual free- 
dom and an instinctive reaction against arbitrary action by any agency 
of government. Thomas Paine’s “Common Sense” and the Declaration 
of Independence had destroyed the notion that sovereignty could rest 
anywhere save in the people. It is profoundly to be regretted that John 
Marshall was more concerned in establishing the political efficiency of 
the federal organism that in analyzing the relation of government to 
liberty. Were it otherwise we would not now be at sea in a matter 
vastly more fundamental than the question whether our federal agencies 
or our state agencies are to discharge any given function of government. 

Yet, Marshall felt that the Constitution, even as it stood in 1809, had 
effectually evidenced the determination of the people to shield them- 
selves from arbitrary action by legislative authority. Fletcher vs. Peck, 
6 Cranch 87. This result was, of course, effectively completed later on 
by the Fourteenth Amendment, but of the Constitution originally adopted 
Marshall said: 


“Whatever respect might have been felt for the state sovereignties, 
it is not to be disguished that framers of the Constitution viewed with 
some apprehension the violent acts which might grow out of the feelings 
of the moment; and that the people of the United States in adopting 
that instrument have manifested a determination to shield themselves 
and their property from the effects of those sudden and strong passions 
to which men are exposed. The restrictions on the legislative powers of 
the states are obviously founded in this sentiment and the Constitution 
of the United States contains what may be deemed a bill of rights for 
the people of each state.” 


It is clear that Marshall considered that the literal terms of the Con- 
stitution were to be construed with the wildest liberality to protect private 
rights. He was not satisfied to confine the conclusions of the court to the 
bare clauses of the instrument, for it is clear that the original instrument 
did not contain express negations upon state power adequate to reflect 
the undoubled intention of the makers of the Constitution that the people 
should be protected against arbitrary governmental action—State or 
Federal. 

He therefore expressed the opinion that there might exist principles 
inherent in our free institution which would prevent arbitrary action, in 
these words: 


“It is, then, the unanimous opinion of the court, that, in this case 
* %* * the State of Georgia was restrained, either by general principles 
which are common to our free institutions, or by the particular provi- 
sions of the Constitution of the United States, from passing a law 
whereby the estate of the plaintiff in the premises so purchased could be 
constitutionally and legally impaired and rendered null and void’’— 
Fletcher vs. Peck, supra; and the same notion had been expressed before 
in the leading case of Calder vs. Bull, 3 Dall. 388, in words to the effect 
“that an act of the legislature contrary to the first great principles of the 
compact cannot be considered a rightful exercise of legislative authority.” 
Many cases asserting the same conclusion and the doctrine have been 
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actepted by eminent justices, including Justice Patterson, who was a 
member of the Constitutional Convention, and Justice Story. 


I am mindful of Justice Iredell’s dissent from this theory and similar 
criticism in subsequent decisions. The question is of no practical moment 
since the adoption of the Fourteenth Amendment for the reason that any 
legislative action likely to meet the condemnation of the Court as being 
repugnant to our free institutions must of necessity be held as so arbi- 
trary in character or unreasonably out of the line of proximate or quanti- 
tative relation to a legitimate end sought to be accomplished as to 
amount to a violation of the Fifth or Fourteenth Amendments. The 
point is that Marshall and Story regarded the Constitution even before 
the Fourteenth Amendment as a vital force which breathed the living 
spirit of a revolution, fought not against the British Crown, but against 
arbitrary action by a legislative body. 

The instinctive sentiments of the people and of the makers of the 
Constitution and of the great jurists for more than fifty years after 
the adoption of the Constitution afforded a check against legislation hav- 
ing a tendency to encroach upon individual rights as actual and tangible 
as was the express action of the people in repudiating the Constitution at 
the outset, except upon condition that a bill of rights assuring adequate 
protection against governmental oppression should be added. 

Thus we approach the ratio judicandi applied by the Supreme Court 
today in its analysis of repressive police legislation with the certainty 
that the checks and balances existing at the time of the adoption of the 
Constitution—existing in slightly less degree, even up to the time of the 
adoption of the Civil War amendments—have been materially impaired, 
leaving the written constitutional guaranties as the only remaining land- 
mark which can be relied on as distinguishing our much lauded system 
for the protection of liberty against the arbitrary encroachments of gov- 
ernment from that of other nations. 

It is my thought that this bulwark will prove more and more illusory 
unless the Supreme Court shall restate the notion of sovereignty, and re- 
cede from the position announced by Justice Holmes in the Rent Cases 
and maintained by him throughout the length of his great service on 
the Supreme Court Bench. 


IV. 


The respects in which I contend that the court has restricted or dele- 
gated its function to determine for itself and on its own direct responsi- 
bility the question of the conflict of legislative action with constitutional 
guaranties may be briefly outlined as follows: 

1. Justice Holmes in Otis vs. Parker, 187 U. S. 606, foreshadowed 
the attitude of mind which seems to be perpetuated by the approval by 
the majority in the Rent Cases. After asserting that general propositions 
relating to constitutional guaranties do not carry us far, he said: 

“While the courts must exercise a judgment of their own, it by no 
means is true that every law is void which may seem to the judges which 
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pass upon it excessive, unsuitable to its ostensible end, or based upon 
conceptions of morality with which they disagree. * * * Otherwise a 
constitution, instead of embodying only relatively fundamental rules of 
right, as generally understood by all English-speaking communities, would 
become the partisan of a particular set of ethical or economical opinions, 
-vhich by no means are held semper ubique et ab omnibus.” 


The implication which I have always drawn from this formula is 
that the justices of the court are not at liberty to exercise their own 
conclusions as to the meaning of the constitutional guaranties, no matter 
how profound their convictions, but are to determine whether the legis- 
lation would be regarded as immoral—semper ubique et ab omnibus—by 
all English-speaking communities. The only difference in the test of 
constitutionality suggested by the learned justice in the Rent Cases of 
1921 from the test foreshadowed by him in Otis vs. Parker, supra, is 
that the “English-speaking communities” have now become “most of the 
civilized countries of the world.” In wondering what this test has to do 
with the American Constitution, I am puzzled to know if the author of 
that expression would not make the answer made by La Place to 
Napoleon’s inquiry as to the part played by God in his nebula theory: 
“Sire, I have managed without that hypothesis.” 

2. Another respect in which the rationalistic attitude of Justice Holmes 
is having an apparent bearing is in another test of reasonableness, which 
is conveniently illustrated in his dissenting opinion in Lochner vs. New 
York, in which he assets that constitutions having been made for people 
of fundamentally different views, “the accident of our finding certain 
opinions natural and familiar or novel and even shocking, ought not to 
conclude our judgment upon the question whether statutes embodying 
them conflict with the Constitution of the United States.” Having thus 
entirely eliminated the judge from the equation, the learned Justice 
asserts, substantially, that the dominant opinion expressed in legislation 
itself must be permitted to prevail if the court can say that any reason- 
able man might consider the statute a proper measure. This is the man- 
in-the-street instead of the man-on-the-bench test, to which I have 
previously referred. It goes a step further toward automatic approbation 
of all legislation than Justice Brandeis, who, speaking for the rational 
as distinguished from the conventional or traditional attitude, thought 
that it was not the function of the court to decide whether the view 
taken by the legislature in a particular case is a wise view, “but whether 
a body of men could reasonably hold such a view.” The variation, how- 
ever, is not particularly important, as it would doubtless be as easy for 
the judge, disposed to imagine one reasonable man as being capable of 
approving a police measure, to imagine a faction of similar minds. The 
joint here is that the rational school insists upon transposing the judicial 
function into an inquiry whether a hypothetical, fair and rational man 
could be found who would be disposed to consider the legislation reason- 
able. This singular doctrine of Justice Holmes was elaborated in the 
Coppage Case, 236 U. S. 1, in these words: 


“In present conditions a workman not unnaturally may believe that 
only by belonging to a union can he secure a contract that shall 
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be fair tohim. * * * If that belief, whether right or wrong, may be 
held by a reasonable man, it seems to me that it may be enforced by 
a = FF By 


I submit that this suggestion involves an unnecessary and a highly 
metaphysical step in a judicial process already difficult enough. It is not 
only an abstraction, the natural result of which is to relegate the decision 
of these questions to an erroneous basis tending inevitably to the accept- 
ance of all legislation supposed to represent the dominant opinion and 
enacted in the name of welfare legislation, but it loses sight of accepted 
criteria for the determination of the question of reasonableness which 
had become established long before the rationalist philosophers were 
elevated to the Supreme Bench. 

The sound doctrine involves no metaphysics, no constructive or hypo- 
thetical “reasonable man,” nor thought of an abdication by the judge 
of direct intellectual responsibility for his conclusion—which is his and 
not that of the community. The community speaks through the legisla- 
ture. The Constitution can reply only through the courts. 

Chief Justice Marshall, in Fletcher vs. Peck, 6 Cranch 87 (127), stated 
theecorrect formula in these words: 


“The opposition between the constitution and the law should be such 


that the judge feels a clear and strong conviction of their incompatibility 
with each other.” 


A century later the court was deciding, in a number of cases, that the 
reasonableness or arbitrary character of governmental regulation acting 
through the legislature or through an administrative body was subject to 


review by the courts on the facts in each case, the proposition being stated 
in these words: 


“A statute, or a regulation provided for therein, is frequently valid, or 
the reverse, according as the fact may be, whether it is reasonable or an 
unreasonable exercise of legislative power over the subject-matter in- 
volved. And in many cases questions of degree are the controlling ones 
by which to determine the validity or the reverse, of legislative action.” 
Oregon R. R. & N. Co. vs. Fairchild (1912), 224 U. S. 510 (580), citing 
Wisconsin R. R. vs, Jacobson (1900), 179 U. S. 287 (301). 


In short, in determining whether the action complained of is arbitrary, 
unnecessary, or involves excessive expense to the citizen in relation to 
the public end intended to be furthered, the court makes no distinction 
between the method of judicial approach to be employed in examining a 
statute and the method to be employed in examining an administrative 
regulation made under a statute. 

It seems obvious that the court could not depart from the record and 
from the facts judicially known, to speculate as to what “English-speak- 
ing people generally” or “other civilized nations” or some “reasonable 
man” would think about an administrative regulation requiring two rail- 
roads to make physical connection or enlarge their facilities. By parity 
of reasoning it seems clear that the courts should make their own an- 
alysis of statutes when under inquiry as to their constitutionality. And 
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So it seems has been the uniform holding—“if under all the circumstances 
the expenditure required is unreasonable * * *” (Washington vs. 
Fairchild, supra) ; “if the statutes are arbitrary and unreasonable and 
beyond the necessities of the case, the courts will declare their invalidity” 
(Welch vs. Swasey, 214 U. S. 104). 

It is impossible to understand how the question of “unreasonableness” 
as to the fundamental character of legislation or regulation challenged 
for repugnancy to the Fifth or Fourteenth Amendment is any less a 
judicial question when it gets properly before the court than the “rea- 
sonableness” of the compensation to be paid for the taking of private 
property for public use. That question is always and of necessity a 
judicial question (Monogahela Nav. Co., vs. U. S., 148 U. S. 312 (327) 
to be determined not according to the standards of compensation which 
might be entertained in “English-speaking communities generally” or by 
“other civilized nations” or by some hypothetical reasonable man, but 
by judicial processes. 

The determination and test of reasonableness—whether it be involved 
in an inquiry as to the conduct of a private individual in a case involving 
the question of negligent injury, or as to the reasonableness of a munjci- 
pal ordinance, or as to the reasonableness of the rules enforced by a public 
service corporation, or as to the reasonableness of an order or regula- 
tion of a public service commission, or the action of an executive or ad- 
ministrative officer—is a common process in the courts. 

I am puzzled to understand why legislative conduct should be under 
any radically different basis or subject to any different analysis. Chief 
Justice Marshall made no such suggestion beyond the declaration that 
the judges should feel a clear and strong conviction before annulling 
legislative action, and that seldom, if ever, should such action be taken 
in a doubtful case—notice the implication that even in doubtful cases the 
unequal consequences to the public and to the citizen might resolve the 
doubt in favor of the citizen. Fletcher vs. Pack, 6 Cranch 87 (128). 

Notwithstanding authoritative expressions of this nature, some of the 
courts, misled possibly by erroneous notions of sovereignty in a mechan- 
ism of government, have suggested that the court must be convinced 
“beyond a reasonable doubt.” 

Extreme and unwarranted presumptions of constitutionality of that 
character were admirably repudiated in Sadler vs. Langham, 34.Ala. 311 
(312), in which Chief Justice Stone, writing with reference to a judicial 
statement that the courts should not declare a statute invalid “except in 
cases admitting of no reasonable doubt,” asserted: 

“With due respect, we think this language entirely too strong. It 
indulges, in favor of legislative infallibility, the same strength of pre- 
sumption as that which obtains in favor of innocence when the life or 
liberty of the citizen is jeopardized in the courts of criminal jurisdiction. 
Constitutional provisions are intended as a protection to life, liberty and 
property, against encroachment, intentional or otherwise, at the hands 
of the Government. Had not the framers of our system of government 
supposed it possible that legislative bodies might fall into error, they 
would not, in their sovereign capacity, have adopted a written constitu- 
tion, superior alike over themselves and the legislature. We cannot be- 
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lieve that construction a sound one, which indulges every reasonable 
presumption against the citizen, when the legislature deals with his 
rights, and gives him the benefit of every reasonable doubt, when his 
life and liberty are in jeopardy before the courts of the country.” 


For my part I am unable to see why the ancient jurisdiction of the 
courts of England to pronounce upon the reasonableness and consequent 
validity of the ordinances of municipal bodies does not furnish an exact 
precedent for the courts in the consideration of statutes. The distinc- 
tions which have been attempted are not satisfactory. 

It was the common-law doctrine that every such by-'aw or ordinance 
must be reasonable, not inconsistent with the town’s charter, nor with any 
statute of Parliament, nor with the general principles of the common 
law of the land, particularly those having relation to the liberty of the 
subject or the rights of private property. Yick Wo vs. Hopkins, 118 U. 
S. 356. This common-law jurisdiction of the courts over quasi-legisla- 
tive functions was not extended to acts of Parliament in Great Britain, 
with the exception of a case or two in the seventeenth century (Bon- 
ham’s Case, 8 Rep. 118a), because of the notion of sovereignty which gave 
finality to acts of Parliament under the British system. No such finality 
has ever existed in America and no such theory is tenable. On the 
contrary, “the nullity of any act inconsistent with the constitution is pro- 
duced by the declaration that the Constitution is the supreme law,” and 
no rights granted or secured by the Constitution can be impaired or 
destroyed by a state enactment “whatever may be the sources from which 
the power to pass such enactment may have been derived.” Dobbins vs. 
Los Angeles, 195 U. S, 223. 

Why then should our courts tremble before legislatures and adopt a 
system of rules for the application of the Constitution to statutes of state 
legislatures or of Congress out of line with established principles for the 
construction of cognate questions such as the reasonableness of the 
exercises of delegated power in all other relations of human agencies, 
private or governmental. 

Considered from this standpoint, Justice Holmes’ test, in the constitu- 
tional sense, of the reasonableness of a statute, viz., whether any reason- 
able and fair man could be found who would deem it reasonable (Lochner 
vs. N. Y., 198 U. S. 45) is clearly not well applied. The correct test of 
reasonable conduct is whether or not reasonable men generally or ordin- 
arily would act or react in a given way. There is no justification for a 
scintilla doctrine in human conduct or in the application of the Con- 
stitution. 

What is reasonable in a constitutional sense is not, of course, what is 
best or what all men would say. On the contrary, it is not what a single 
fair man would say. In the last analysis, it is what the Justices of the 
Supreme Court of the United States, informed by experience, removed 
from the flattery of political hope or the force of political fear and con- 
secrated to liberty under the Constitution, will say. So we find that 
Justice Holmes’ test of an intellectual referendum to some vague and 
brooding personality which has not subscribed to the oath to support the 
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Constitution is out of line with the entire process of our law, just as 
comparison with legislation of other civilized nations overlooks the one 
salient factor in the equation—the Constitution of the United States. 


CONCLUSION (III AND IV). 

If we regard, as I insist that we must, the state as a synthesis of all 
agencies which are discharging the functions of government, among which 
are to be included the legislatures, all officials, courts, commissions, public 
service agencies, and all organized bodies and functions not heretofore 
falling within the existing category of the state, but which are neverthe- 
less discharging—or displacing—the functions of government, we would 
at least have a homegeneous basis for judicial action that might provide a 
logical and consistent method of approach. 

Individual judges must reach conclusions on their own responsibility. 
Their high personal attitude can not be eliminated. The genius of our 
system contemplates an intensive selection of the most distinguished 
jurists of the nation. They were expected to be superior in their wisdom 
and to announce their own and not their neighbor’s conclusions. 

I am profoundly convinced that it was never the opinion of Iredell and 
of Marshall and of the great jurists, who over a century ago made plain 
the transcendent responsibilities imposed upon the courts under the 
Constitution, that the duty resting upon them to enforce the guaranties 
of the Constitution against arbitrary governmental action, legislative or 
otherwise, could be abdicated by turning the citizen over to his tormen- 
tors with the suggestion that while the judges might indeed be of opinion 
that his plea was well taken, they must nevertheless acquiesce in the 
action restricting his liberties because a preponderating public opinion, 
not concurred in by the court, insisted upon the reasonableness and 
necessity of the action proposed. That may be the judgment of the 
rational school, but two thousand years ago it was the judgment of 
Pilate. 


THE JUDICIAL TEST OF THE CONSTITUTIONALITY 
OF STATUTES 

The meaning of the judicial test of the constitutionality of statutes 
has been brought into the foreground again by the comments on the 
recent divided opinions of the Supreme Court of the United States in 
the minimum wage and other cases and the suggestion of Senator 
Borah and others protesting against majority decisions of five to four 
and proposing to do something to establish a supremacy of Congress 
over the majority of the court in deciding what the constitution means. 
An interesting discussion of the judicial attitude toward such questions 
by Hon. Forney Johnston is reprinted elsewhere in this number, An 
editorial on the subject of “Four to Five Decisions” appeared in the 
April number of the “American Bar Association Journal,” p. 232, in 
which various illustrations of the habitual language or “figure of speech” 
used by the court are given, of which the following is a sufficient example 
“Every possible presumption is in favor of a validity of a statute and 
this continues until the contrary is shown beyond a rational doubt.” 
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This statement was repeated substantially in the majority and also in 
the dissenting opinions in the minimum wage case, as it has been in 
most cases dealing with the validity of statutes, whether the court was 
divided or not. The editor of the “American Bar Association Journal” 
aptly describes the practical result of this test in five to four opinions 
as follows: “The decision is not that of a single judge. It is the deci- 
sion of five judges moved by a conviction of duty amounting to a cer- 
tainty and acting from no other motive than to enforce and uphold the 
constitution as the supreme law of the land.” The editorial referred to 
appears to have called forth a considerable amount of correspondence 
from different parts of the country, part of which is printed in the May 
number of the Journal. A second editorial appears in the May number 
(p. 305) as follows: 


FOUR TO FIVE DECISIONS. 
(Editorial from American Bar Association Journal, May, 1923 


The editorial under the above title in the April issue has stimu- 
lated an unusual amount of reaction. Letters have been received indi- 
cating both assent to and dissent from the views which we expressed. 


Three points may be noted: 
irst, no one expresses sympathy with those who seek to free the 
legislative department from the restraints established by the constitu- 
tion, nor with those who seek to give Congress the last word in the deci- 
sion of the question whether or not its enactments run counter to that 
instrument. 

Second, there is a rather general assent to the proposition that the 
proper way to insure that the court shal! give to the acts of the legis- 
lature the benefit of every doubt, is that the court itself should lay 
down the rule rather than to have it laid down by a constitutional 
amendment. Manifestly the result must be accomplished in one of 
these ways, for an act of Congress attempting to lay down such a rule 
would be a clear and flagrant invasion of the judicial province and there- 
fore void, 

Third, the chief point of dissent seems to be that the Supreme Court 
does not follow its own rule not to declare a statute obnoxious to the 
constitution if doubt exists, and it is said that the mere fact of strong 
dissent and nearly equal division is conclusive evidence of the existence 
of doubt. 

We venture to suggest that those expressing this view have over- 
looked the fact that the members of the Supreme Court vote as individ- 
uals, and each one of them is bound to determine how the vote shall be 
cast according to his own conscience and judgment. Even in a case 
where the court is divided five to four there may be no scintilla of doubt 
in the mind of any members. Each may be fully convinced as to the 
absolute correctness of his own 2 conclusions notw ithstanding the deference 
due to the opposition of these whose judgments challenge attention and 
command respect. 

That the rule to which our editorial referred is firmly established 
and still in full force, appears from the opening sentences of Mr. Jus- 
tice Sutherland’s opinion in the “Minimum Wage Law” case (reviewed 
in this issue). That case also illustrates how it is that each of two 
great judges may entertain no doubt whatever as to the correctness of 
his own conclusions notwithstanding the elaborate and able exposition 
by the other of a contrary belief. 

In the last analysis would it be permissible to lay down a rule 
that one should vote against his own convictions if there were others 
who strongly held to conflicting views? 
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Some one will one of these days write on the psychology of judicial 
dissent. A clear exposition of the philosophy underlying this phenome- 
non will be helpful to strengthen those whose confidence in the judicial 
institution is shaken by the failure of the members of the highest court to 
agree at all times on all subjects. Such differences of opinion are inher- 
ent in human nature and are a sign of strength rather than of weak- 
ness, So long as the constitution of the mind is as it is, can there be any 
safer rule of conduct for the judicia) tribunal than that the judgment 
of the majority shall prevail? 


The suggestion of the editor of the “American Bar Journal” in 
the passage quoted in italics seems sound. The present tendency to “dis- 
regard the constitution if possible,” which is quite apparent to any one 
who has followed the varieties of legislative proposals, increases the 
variety of problems to be submitted to the court and makes differences 
of opinion on the court inevitable at times. When the disagreements are 
the result of sufficiently strong convictions, it is not only natural, but 
healthy, for the community that dissenting opinions should be written 
and instead of weakening, in the long run, the fact that the judges 
occasionally disagree to the extent of publishing their disagreements, 
increases the understanding and respect for the tribunal more than 
would be the case if there were an unnatural appearance of unbroken 
unanimity. 

In the address reprinted in this number Mr. Johnston suggests 
“There is no justification for a scintilla doctrine in the application of 
the constitution”; that Congress was not created as a “sovereign” body, 
but purports to act under a limited and delegated power. While the 
“presumption” in favor of the validity of a statute, which is, in turn, 
based upon the presumption that the members of Congress thoughtfully 
and impartially and independently considered and acted upon the ques- 
tion, should be given all reasonable force, yet, since everybody knows, 
except, perhaps, the court speaking officially, that this presumption is 
often, to some extent, a “fiction” which exists, and must exist, for the pur- 
pose of defining the margin of responsibility, it should not be carried 
as a fiction to such an extent as to displace the constitutional fact that, 
in the words of John Marshall in Fletcher v. Peck, “A clear and strong 
conviction” is what the American people want from their judges, making 
all due allowance for the natural and proper “presumption of validity of 
the act of a co-ordinate branch of the government.” 

The public and the bar can understand and respect a clear and strong 
reasoned conviction whether they like it or not. It must be more difficult 
for them to understand the “figure of speech,” the use of which has be- 
come a judicial habit, when the majority of the court says the matter 
is clear “beyond a reasonable doubt” and then a minority of reasonable 
judges express a doubt in a dissenting opinion. May it not be truer, as 
well as clearer, for the court to discard the use of this “figure of speech” 
and adopt some more accurate description of its own processes such as 
that suggested by the editor of the “American Bar Journal’? 

This subject may perhaps be discussed further in the next issue 
of this magazine. 

F, W. G. 











THE AMERICAN LAW INSTITUTE. 


The American Law Institute was organized at Washington on 
February 23, 1923, by a body of 200 or 300 leading representatives of 
the profession from all parts of the country. It was an unique gather- 
ing in our professional history and, as the chairman, Mr. Root, declared 
at the close of the meeting, “There has been no previous period in the 
development of American institutions when such a meeting as this, 
held in such a spirit as has been expressed here, would have been pos- 
sible.’ The fact thus stated is, in itself, the best evidence that the 
bar of the country, as a result of the gradual movement beginning in 
1870 with the organization of the Association of the Bar of the City of 
York, is rising to a sense of its responsibilities. 

An extended account of the organization meeting and of the ad- 
dresses of Mr. Root and of Mr. William Draper Lewis will be found 
in the “American Bar Association Journal’ for March, 1923, pages 
137-141. The facts which led to the meeting are summed up in the fol- 
lowing sentence from Mr. Root’s address: 


“You will find in the paper which has been distributed the 
statement that a count made in 1917 showed 175,000 pages of 
reported decisions in the United States, as against 7,000 in 
Britain. Three years before that I had a count made in the 
Library of Congress, the result of which I have often stated. 
It showed that during the five years preceding 1914 over 62,000 
statutes had been passed and included in the printed volumes 
of laws in the United States, and during that same five years 
over 65,000 decisions of courts of last resort had been delivered 
and included in the printed volumes of reports. And still it goes 
on.” (pp. 137-8). 


The officers of the association who were chosen were as follows: 
Hon. Elihu Root, Honorary President; Hon. George W. Wickersham, 
President; Hon. Benjamin Cardozo of the New York Court of Appeals, 
Vice-President; William Draper Lewis, Philadelphia, Secretary, and 
George W. Murray, New York, Treasurer. The following council, of 
twenty-one members, was also chosen: Elihu Root, George W. Wicker- 
sham, Learned Hand, Victor Morawetz, John G. Milburn, George Well- 
wood Murray, Harlan F. Stone, Benjamin N.. Cardozo, John W. Davis, 
William Draper Lewis, George E. Atler, Alexander King, Andrew J. 
Montague, Emmett N. Parker, James P. Hall, William B. Hale, Edward 
J. McCutcheon, Arthur P. Rugg, Samuel Williston, Cordenio A. Sever- 
ance, Herbert S. Hadley. The address of Hon. Herbert S. Hadley, 
former Governor of Missouri, and Professor of Law of the University 
of Colorado, on “The Historic Background of the Plan for Restatement 
of the Law,” which was delivered at the dinner following the meeting, 
will be found in the “American Bar Association Journal” for April, 
1923, page 203. 
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The following discussions of the meeting, its results, and the pur- 
poses of the institute from different angles are here printed in an at- 
tempt to give a picture of the plan and its possibilities so that members 
of the Massachusetts Bar may see it in perspective. 


THE AMERICAN LAW INSTITUTE 
Reprinted by Permission from the Illinois Law Review for April, 1923. 


The convention of judges and lawyers held in Washington on the 
twenty-third day of February resulted in the establishment of the 
American Law Institute, the principal object of whieh is the “‘restate- 
ment” of branches of the law which are anachronistic, obscure, un- 
settled, or confused. The mere adoption of the term “restatement” 
brings to the situation a fruitful idea to take the place of the barren 
wrangle between the champions for codification and their opponents. 
The last forty years have proved both sides to the old controversy to 
be partly right and partly wrong. We are today further than ever from 
accepting the proposal to codify the law completely. It has become, in 
fact, quite unthinkable, because codification is a legislative act and in a 
nation with forty-eight independent legislatures we could presume neither 
co-operation nor independent accomplis hment, even if the means existed 
for doing the work 

The present generation of lawyers resolutely opposes codification, 
as it has been proposed, notwithstanding the fact that the existing 
system, with its mounting bulk of reported cases, is swiftly approaching 
a collaps se. Too much law is as bad, and for much the same reason, as 
no law. In fifty years—within the span of the younger practitioners— 
there will be many thousands more volumes of reports and a few mil- 
lions more decisions than now. And already our system of law is being 
crushed by its own weight. 

Until now the great threat has been ignored because there has 
been no agency for relief. The bar has had to busy itself devising 
means for coping with the first crest of the flood of case law. And 
this effort evolves two tendencies, both of which measure the vigor of 
the common law. The first is the growing dependence upon digests, 
and the second the tendency to develop diverse systems in the several 
states. The tendencies, or either of them, may work the destruction 
of the common law as a successful national system of law with the 
virtues which have been ascribed to it. 

As a mere index the digest is invaluable. When the language of 
the digest is cited in briefs and then in opinions we have a trituration 
which kills the spirit of the common law. The real case is in the trial 
court where the witnesses are examined. On review it has become 
largely an academic investigation. The opinion in the published report 
is a further remove from a living actuality. The catch-phrase in a digest 
is but a signal. Along this line we approach chaos, and to escape it 
we are already giving preference to the state’s own decisions. For a 
time this direction may appear to afford relief, but eventually it too 
will destroy much of what we most cherish in our system of law, 

The reason the English nation acquired a national law while Con- 
tinental countries had to endure a diversity of customs is that in Eng- 
land the law courts were highly centralized. The unified body of law 
thus established and conferred upon America cannot conceivably retain 
its unity of pattern if, for an indefinite future, its growth is to be on 
half a hundred looms. 

The foregoing comments are made, not merely to justify the 
creation of an agency which may check the drift toward heterogeneity 
and encourage unity, but to suggest very strong reasons why the product 
of the Institute will effectu: ate its purposes. We see today in the few 
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available instances that the analysis of conflicting decisions by a single 
competent author often exerts a profound influence upon a court seek- 
ing safe ground for its decision. As the decades pass and the tide of 
reported cases mounts toward the moon this influence, admittedly frag- 
mentary and insufficient, must increase. How much more then will a 
body of authoritative statement based upon the exhaustive study of 
all the cases and tested by the actual results of divergent rules, the 
work alike of legal research, analysis and criticism and the accepted 
version of an institution which represents and acts for bench, bar and 
law teacher—how much more will that restatement outweigh the claims 
of the rare, localized decision or of the multitude of conflicting and 
mutually destructive rulings. 

The very alluring suggestion is also advanced that a state legis- 
lature might declare that the rules embodied in a volume of restatement 
should have the effect of decisions of the supreme court of that state. 
At this time we must look upon this proposal as improbable, but it is 
by no means impossible. Its acceptance implies a local bar of greater 
liberality than we are accustomed to, and a legislature amenable to 
the influence of the bar. The legislature as we have known it in this 
country is at the best fit for making administrative enactments and 
the bar has seen to it that innovations upon the common law should be 
rare. But this great work of restatement will build its own road; its 
commencement marks the beginning of a new era for the bar of this 
country; the prosecution of the difficult labor will dignify and integrate 
the profession and it is not, seemingly, too much to expect that the 
time will come when the voluntary legislature now created as the only 

agency for functioning in this vital field by its commentaries preserve 

the common law from chaos and dissolution on the one hand and on the 
other afford it a degree of conscious guidance which it will soon seek 
in vain amid the welter of decisions. 


HERBERT HARLEY. 


A LETTER IN REGARD TO THE INSTITUTE PRIOR TO ITS ORGANIZATION 


The writer of the following letter to the Secretary of the Institute 
was unable to attend the meeting. Without attributing any special im- 
portance to the letter, it is reprinted as a brief expression of certain 
aspects of the problem which the writer believes must be kept in mind 
by the Institute all the time if it is to render the best service of which 
it is capable. 


February 19, 1923. 
PROFESSOR WILLIAM DRAPER LEWIS. 


DeAR MR, LEwIs: 


I read the report of the committee which is to be the basis of the 
Washington Conference. . . . I think I can say all that I have to 
say in this letter. I say it with considerable diffidence as my views 
have probably been thought out by some or all of the members of the 
distinguished committee by which the conference is called. It can do no 
harm, however, to say it again for what it is worth, 

With the experiment of organizing, enc ouraging, testing, and paying 
for the work of the best professional talent in the gradual restatement 
of different branches of the law, I find no fault at all. I think it is worth 
trying and may prove to be of very great value which will be worth 
all the time, effort, and money put into it. The danger of such an 
undertaking-—and I believe it to be a very real one—to be guarded 
against by “foresight and self-restraint, seems to suggest itself on pages 
26-28 of the report in the discussion of possible legislative action. 
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I think what I call the “itch” for ultimate legislative codification 
is the greatest danger in the whole proceeding and I have noticed that 
it is apt to show itself from time to time in the ablest men. If the 
American Law Institute should contemplate developing into a glorified 
Uniform State Laws Conference, I believe it would wreck itself. I say 
this, not as a criticism of the present Conference on Uniform Laws, 
but as my judgment about the future development of our law in general. 
Judge Story started with a strong “itch” for codification, but he ended 
by producing treatises, which were more valuable than any codification 
could be. I do not mean to suggest that the work of the Institute 
would not result from time to time in statutory changes suggested by 
its work. I simply mean that Joseph Story, Lemuel Shaw, and Charles 
Jackson in Massachusetts in their several ways did more for the law 
in avoiding codification than David Dudley Field et al. did in trying 
to bring about codification, and I believe history will continue to repeat 
itself in this respect. (See History of the Codification Movement in 
Massachusetts, “Massachusetts Law Quarterly,’’ August, 1916. p. 319.) 

The following statement may also help. The ideal of dogmatic, 
general uniformity is a dangerous one. The more important ideal in 
my opinion is the development of what Judge Story called “the habits 
of generalization.” These habits in legal thinking, which Story helped 
to develop and which this law institute may help to develop further, 
are the things which have supported the law thus far. Their persuasive 
influence is more important than dogmatic, statutory uniformity. 


Yours very truly, 
FRANK W. GRINNELL. 


IMPRESSIONS OF THE ORGANIZATION MEETING BY A MASSACHUSETTS 
LAWYER 


The movement which culminated in this meeting had its origin, I 
understand, in the Association of American Law Schools. By the invi- 
tation of that Association a committee was formed under the leadership 
of Mr. Elihu Root which eventually submitted an exhaustive report 
providing for a Permanent Organization for the Improvement of the 
Law, and the meeting at Washington was called to consider and take 
action upon matters set forth in this report. 

Among those invited to the meeting were members of the Supreme 
Court of the United States, the Chief Justice of the highest court of each 
of the states, the senior judge of each of the Circuit Courts of Appeal, 
various officials connected with the American Bar Association and other 
legal associations and a certain number of the Bar. The meeting was 
well attended and there were present rather more than were expected. 

The plan which was recommended in the report and subsequently 
carried out in a permanent association known as the American Law 
Institute was in brief as follows. The object of the Institute was 
declared to be to promote the clarification and simplification of the law 
and its better adaptation to social needs, to secure the better adminis- 
tration of justice and to encourage and carry on scholarly and scientific 
legal work. 

The Institute was organized as a corporation under the laws of the 
District of Columbia. Those who attended the meeting were included 
as members. Various others were chosen from their official position 
and it was provided that other members might be elected by the Council 
or the Institute itself. 

The affairs of the Institute were to be governed by a Council of 
twenty-one members which might be increased to thirty-six members. 
The Councilors were to be divided into three classes, a class to be 
elected every three years and the term of office was to continue for 
nine years. 
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The work of the Institute was to be restatement of the law and this 
was to be carried out by the choice of a subject, the appointment 
of one person, termed a reporter, to draw up a statement of the law on 
that subject, and this statement to be submitted to a committee of ex- 
perts on the subject and finally submitted to all the members of the 
Institute for their suggestions. After this process has been gone 
through with sufficiently, the statement was to be promulgated as the 
official statement of the Institute. 

Various matters had been considered by the Committee calling the 
meeting and were laid before the meeting and some of them substan- 
tially changed. 

he by-laws as first presented to the meeting provided among other 
things that future members should be elected by the Council, that meet- 
ings of members should be called by the Council on three weeks notice, 
that Councilors should be chosen by the Council itself, that other officers 
should be chosen by the Council and that the by-laws should be amended 
only by the affirmative vote of the majority of the Council and of a 
majority of the members. These by-laws practically put the control of 
the Institute into the hands of a self perpetuating body and such a result 
did not meet with the approval of the members present. On the contrary 
the by-laws were altered so as finally to provide among other things 
for the election of new members either by the Council or by the Insti- 
tute, for an annual meeting of the Institute, for the choice of the 
Council by members of the Institute and for an amendment of by-laws 
by a majority of members of the Institute only. 

The subjects to be first taken un by the Institute were left finally 
to the decision of the Council. Those suggested by the committee were 
Conflict of Laws, Torts, and Business Corporations. Considerable de- 
bate took place on the question whether the first matter to be con- 
sidered should not be the Criminal Law and its Procedure, another sug- 
gestion was that the subject of Contracts should be taken up. 

The nominations for the Council, as presented by the committee, 
were elected. The Council consists of twenty-one members, of which 
nine come from New York City, two from Pennsylvania, two from 
Illinois, two from Massachusetts, Chief Justice Rugg and Professor 
Samuel Williston of the Harvard Law School, and one each from Min- 
nesota, Colorado, California, District of Columbia, Louisiana, and one 
other state. Of the twenty-one members four are judges, five are pro- 
fessors in law schools and the remaining twelve apparently members 
of the Bar simply. 

The following observations occur offhand. They were not dis- 
cussed at the meeting and I submit them not as the result of any 
careful thought upon the subjects on my part but merely as matters 
which have come to mind, 

1. A good deal was said in the report of the committee and at 
the meeting with regard to the complexity existing at the present time 
in the law. Possibly this aspect of the matter may be over emphasized. 
Apart from the complexity which naturally comes with the ramifications 
of modern life, there is not, perhaps, in any one jurisdiction, taken by 
itself, particular complexity. Complexity arises from the fact that 
there are jurisdictions of forty-eight states and the Federal jurisdic- 
tion existing side by side and the development of the common law in 
each of these jurisdictions may proceed upon different lines. There is 
thus a lack of uniformity which is not necessarily synonymous with 
complexity. The modern passion for a standardization which seeks to 
mould all individuals and matters to a common type naturally attacks 
the law as it has attacked everything else in our modern life. Lack of 
uniformity, however, is not necessarily an evil, for if the common law 
is to grow, it must be flexible and must adapt itself to the needs of the 
particular locality. The development of the common law in various 
parts of the country which is as large as ours may properly lack uni- 
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formity in many instances. The line where uniformity ceases to be a 
virtue and becomes a defect is not easy to point out in a generalization 
but in any restatement of the law must be taken account of. 

2. The ultimate aim of the Institute was not altogether clearly 
brought out. It was stated to be a restatement of the law as it exists 
and not a codification of it. This might seem to indicate that it was to 
be a kind of authorative and glorified “Cyc.” It is obvious, however, 
that where a number of jurisdictions have decided one way on a given 
subject and a certain number the other way the restatement would not 
and is not planned to stop with the plain and bare setting forth of such 
facts. An attempt will naturally be made to state which is the better 
of the two theories. From that it is only a step to endeavor to bring 
into line those jurisdictions which have not followed what is believed 
to be the better theory through some form of legislative enactment so 
that eventually little by little uniformity may be introduced and what 
is equivalent to codification take place. 

3. Certain suggestions made in the report of the committee gives 
some color to this possibility of legislative enactment. It was suggested 
that ‘“‘While the principles of law set forth in this restatement are not 
to be adopted as a formal code it is nevertheless not impossible that 
they may be adopted by State Legislatures with the proviso that they 
shall have the force of principles enunciated as the basis of the de- 
cisions of the highest Courts of the State, the County having powers to 
declare modifications and exceptions” and that the possibility that the 
proposed restatement of the law may receive quasi-statutory sanction, 
sither in whole or in part as a guide and aid to the Courts, should be 
kept in mind by the Institute as the work progresses. Even if such a 
statement of general principles should be adopted by the legislature 
it is a question whether there would not thereby be created even more 
complexity than already existed. As a workable method the suggestion 
is of doubtful practical value. It seems to be dragging in codification 
by the tail. 

4. Among the members of the Institute and among the Council 
itself are judges of the courts of last resort. The query arises whether 
this is not something of departure. Under the Roman Law, as I under- 
stand it, judges at times took part in codification and in point of fact 
the function of a juris-consult was well recognized and was of author- 
ity. Under the common law although the Judges are supposed to know it 
all they do not deliver themselves until called upon to deal with specific 
and concrete cases. In the present instance the restatement of the law 
may involve a statement of the better of two theories when the statement 
is issued by the Institute. There are four judges upon the Council, and 
between sixty and seventy judges in the membership of the Institute, 
perhaps ten to fifteen per cent of the whole membership. All members 
are supposed to pass on any restatement. Just what would be the posi- 
tion of a judge in his own court when called upon to decide a concrete 
case where a restatement of the subject had been issued by the Institute, 
in which he had taken part, in which it was clearly stated which was 
the better theory in opposition to the laws of his own State perhaps, is 
at least interesting. 

5. An important consideration which was not authoritatively set- 
tled at the meeting was the question of the financial support of the In- 
stitute. At an early stage in the proceedings the question was asked 
where the funds were coming from. It was expected that, if a satis- 
factory formation could be made, those agencies would back the enter- 
prise which had taken part in backing similar enterprises in the past. 
While nothing was said as to the particular agency which was expected 
to furnish financial assistance I understood and I think it was generally 
understood that it was to be The Carnegie Foundation. The only member 
elected to the Institute who was not a member of the Bar wes the offi- 
cial agent of The Carnegie Foundation, and the Carnegie Corporation 
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had financed the initial work of the committee. The expectation has 
since proved torrect as it was recently announced in the press that the 
Carnegie Foundation had made a gift of $1,075,000 to the Institute. 

The function of such Foundations is not altogether free from doubt. 
Of course, so far as commercial matters are concerned, the part played by 
accumulations of capital has been regulated at least in part. Thus far 
no attempt has been made to regulate the great accumulations of capital 
which are devoted to the development of human relations or moulding 
public opinion. Where their object is scientific research of a physical 
character, such as medicine, of course, any possible dangers may be min- 
imized, The research must end in the discovery and statement of physi- 
cal facts and if the results are not true, the findings will be controverted. 
When, however, they attempt to deal with human relations it is not so 
simple because the facts which are involved are of themselves very com- 
plicated. They present no scientific accuracy and they are always tinged 
with theories with regard to governmental or social relations. This is 
particularly true with regard to law. A Law Institute composed of a 
self perpetuating Council financed by one of those large Foundations in 
which the other members would practically play the part of the Greek 
Chorus would be of questionable advantage. Even with the best in- 
tentions in the world it might easily be more of an obstacle in the de- 
velopment of the law than a success. The advantages and disadvantages 
are obvious. Of course the great advantage is that the money which 
is very necessary in an enterprise of this kind is generously forthcoming. 
The disadvantages are that if an institute like this is more or less de- 
pendent upon a particular source of financial support it would have 
to be on guard constantly that necessity of that financial support does 
not influence its methods of work. Furthermore, even if in point of fact 
there is no influence, it is a question how far the public at large may 
think that there is such influence and to that extent the work of the In- 
stitute lack that confidence on the part of the public which is absolutely 
—" in a matter such as the development of law which affects the 
public. 

These various matters will doubtless in the course of development 
of the plans of the Institute be met and very likely satisfactorily settled. 
They are not alluded to here as in any way completely thought out but 
merely as offhand impressions and reflections of one who attended the 
meeting. If no grounds for them exist, no harm will come. If they 
are in any respect well founded, the dangers, when recognized, can be 
guarded against. The general purpose otf the Institute deserves the 
support of the Bar. It is a serious move in the right direction, and if 
intelligently conducted and sympathetically supported, ought to result 
in satisfactory accomplishments. 

On the whole. the meeting was very successful. It was largely at- 
tended, the members were quite enthusiastic and the new work starts 
under very favorable auspices. 


G. R. N. 


Note. 


ON THE CONTRIBUTION OF $1,075,000 By THE CARNEGIE FOUNDATION AND 
THE PREPARATIONS FOR THE WORK. 


The organization of the Institute is a practical development directly 
in line with the prophecy of John C. Gray in his book on, “The Nature 
and Sources of the Law,” (2nd ed. p. 281,) where he said: 


“The work of the jurist is therefore likely to rise in im- 
portance during the coming years, and a corresponding improve- 
ment in the quality of treatises on the Law may be confidently 
expected. If the Common Law has been wise in attaching great 
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weight to precedents, it has certainly not held out sufficient wel- 
come, I do not say to actual, but to possible, jurists. 

“Notwiths tanding the difference in the comparative weight 
attached to the opinions of judges and of jurists in the Common 
and in the Civil Law, it is a matter of prime importance to observe 
that in both systems alike the development of the law has been 
mainly due, neither to the legislatures on the one hand, nor to 
the people on the other, but to learned men, whether occupying 
judicial position or not.” 


The best practical possibilities of the work are indicated by the 
following sentences from the address of Mr. Root at the organization 
meeting already referred to: 


“We recall the part played in judicial decisions by what Judge 
Story said, not only in his decisions, but in his text books, in his 
writings; the part played in judicial decisions by what Chancellor 
Kent said in his great work. To take recent instances, take the 
work on equity written by John Norton Pomeroy. I have not 
followed the reports closely enough to know whether it still con- 
tinues, but for a good many years after the publication of that 
work the courts quoted what he said with practically the effect 
that they would have quoted a great judicial decision. 

“There is a work now which is playing the same part, Mr. 
Williston’s work on contracts, which is being quoted in that same 
way.” (Am. Bar Assoc. Journal, March, p. 138) 


The initial step toward the work or restatement in the choice of 
subjects and of men seems to have been wisely taken. 

The following selections were recently announced in the press: 
“Conflict of Laws,” Prof, Joseph H. Beale of the Harvard Law 
School; “Torts,” Prof. Francis H. Bohlen of the University of Penn- 
sylvania Law School; “Agency,” Prof. Floyd R. Mechem of the University 
of Chicago Law School; “Contracts,” Prof. Samuel Williston of the Har- 
vard Law School. 

Dean Pound has been selected to make an analysis of the law as the 
basis for the assignment of subjects and of the nomenclature for use in 
the work of the Institute. The work wil! begin at once with a meeting 
in Cambridge on June 25th of the Council and the men thus chosen to 
outline the plan of their work. The selection of these ‘men gives promise 
of results similar to the work of Kent and Story a century ago. 

As to the contribution of the Carnegie Foundation which makes it 
possible to begin the work, while care and judgment will be required on 
the part of all concerned to guard against any appearance of dictation 
or control, the character and attainments of the men concerned seem a 
sufficient guarantee that such dangers will be avoided. The form of 
organization, which was finally adopted as already described, gives addi- 
tional assurance of this. After all, it must be remembered that in the 
history of the world, progress in the professions, as well as in literature 
and the arts and sciences, has taken place in many ways as a result of 
financial support furnished by men of means. In these days when there 
are so many people in the world that what may be called the “art of 
collective action” has developed as a necessity, there seems to be no more 
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danger to real progress in a contribution of this sort by such a body as 
the Carnegie Foundation than in similar contributions by the Rocke- 
feller Foundation or others to the advancement of medical science or any 
other activity in which the public interest in the genius of individuals 
requires financial support. 

With the present awakening of the profession to its public responsi- 
bilities, “‘a keenly critical bar,’”’ which has been the bulwark of the com- 
mon law hitherto, may be trusted to demand and to protect the intellect- 
ual independence of the scholars of the Institute and to furnish such 
criticism as may be needed of their work not only while it is in prepara- 
tion, but in the later practical use of the treatises before the courts. 
With the growing interest in legal education and the economic pressure 
of the problems to be solved, there is no more reason to suppose that the 
“habits of generalization,” of the American Bar, which Judge Story re- 
ferred to as essential in 1821, will not keep pace with the problems to 
be solved as they have, far beyond the possibilities imagined by Judge 
Story, during the century since he warned the Suffolk bar in appre- 
hensive words of, “the fearful calamity which threatens us of being 
buried alive, not in the catacombs, but in the labyrinths of the law,” 
(see American Jurist, Vol. I, No. 1). 

If we go back a century or more before Judge Story, there is, per- 
haps, some rather cold comfort in the following quotation from an 
anonymous writer in “North American Review” in 1824 (Vol. 18, p.376) : 


“An English judge in the reign of Charles II, told the bar 
that the reports were at that time grown too voluminous; ‘for 
when he was a student, he could carry a complete library of books 
in a wheelbarrow; but that they were so wonderfully increased in 
a few years, that they could not then be drawn in a wagon.’ ” 


That was over 200 years ago, but the law is not “buried” yet. Thus 
far in the history of America men have risen to meet the needs of the 
country. There is no reason for supposing that they will not continue 
to rise to the occasion in the future in the legal profession as in other 
branches of activity. 


F. W. G. 
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WHEN MASSACHUSETTS TRIED OUT THE MAXIMUM 
WAGE IDEA. 
Reprinted from Boston Herald of April 28, 1922. 
By LEWIS JEROME JOHNSON 


The majority of the United States Supreme court in its recent de- 
cision on the minimum wage suggests a maximum wage law as some- 
thing within the possibilities if a minimum wage law is upheld. In fact, 
we have already had a maximum wage law in this country and right here 
on Massachusetts soil, as is shown by the following from the “Records 
of the Colony of the Massachusetts Bay in New England.” 


P. 109: “October 3, 1633. It is ordered, that maister carpenters, 
sawers, masons, clapboard-ryvers, bricklayers, tylars, joyners, wheel- 
wrights, mowers, etc., shall not take aboue 2s. a day findeing themselues 
dyett & not aboue 14d a day if they haue dyett found them, vnder the 
penalty of vs (five shillings—Ed.) both to giuer & receav, for euy (every 
Ed.) day that there is more giuen & receaved. Also that all other in- 
ferior workemen of the said occupacons shall haue such wages as the 
constable of the said place, & 2 other inhabitants, that hee shall chuse, 
shall appoynct. 

“Also, it is agreed, that the best sorte of labourers shall not take 
aboue 18d a day if they dyett themselves & not aboue 8d a day if they 
haue dyett found them, vender the aforesaid penalty, both to giuer & 
receaver. 

“Likewise, that the wages of inferior labours shalbe referd to the 
constable & 2 other, as aforesaid.” 

This order closed with the following attempt to regulate hours of 
labor: “Further, it is ordered, that all workemen shall worke the whole 
day, alloweing convenient tyme for foode & rest. This order to take 
place the 12th of this psent moneth.” 

Legislation for fixing prices of goods naturally followed close on the 
heels of the maximum wage order: p. 111: “November 8th, 1633. 
Whereas, by order of Court, holden in October last, the wages of worke- 
men were reduced to a certainety, in regard to the greate extorcon vsed 
by dyvers psons of little conscience, & the greate disorder wch grewe 
herevpon, by vaine and idle wast of much precious tyme, & expense of 
those imoderate gaynes of wyne, stronge water, & other supfluities, nowe, 
least the honest & conscionable workemen should be wronged or discour- 
aged by excessiue prizes of those comodityes wch are necessary for their 
life & comfort, we have thought it very iust & equall to sett order also 
therein. Wee doe therefore hereby order, that after publique notice here- 
of, noe psons shall sell to any of the inhabitants within this jurisdiccon 
any pvision, cloathinge toeles, or other comodities, above the rate of ffoure 
pence in a shilling more then the same cost or might be bought for ready 
money in England, vpon paine of forfeiting the valewe of the things 
solde (except cheeese, wch, in regard of the much hazard in bringing, & 
wyne, oyle, vinegar, & stronge waters, wch, in regard of leakeing, may 
be solde att such rates (pvided the same be moderate) as the buyer & 
seller can agree. 

“And for lynnen & other comodities, wch, in regard of their close 
stowage & small hazard, may be afforded att a cheap rate, wee doe 
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advise all men to be a rule to themselues, in keepeing a good conscience 
assureing them that, if any man shall exceed the bounds of moderacon, 
wee shall punish them seuerely.” 

Action of a similar sort was taken by the town of Boston about two 
years later: Boston Town Records, 1634-1660. P. 5: 


“30th of 9th mo. (Nov.) 1635. Generall Meeting, Item: That Mr. 
William Hutchinson, Mr. William Colborne, and Mr. William Brenton 
shall sett pryces upon all cattell comodities, victualls and labourers and 
Workmen’s Wages and that noe other prises or rates shalbe given or 
taken.” 


Then followed local option in wage scales with provision against dis- 
order from wage scales authorized in some towns outbidding those of 
other towns: 


P. 55. “Lavves and Libertyes Concerning the Inhabitants of the 
Massachusetts. 1660. 4. It is also Ordered by the authority aforesaid. 
That the freemen of every town may from time to time as occasion shall 
require, agree amongst themselves about the prizes and rates of all work- 
men’s Labour and servants’ wages. And every person Inhabiting in any 
Towne, whether Workmen, Labourer, or servant shall be bound to the 
same rates, which the said freemen, or the greater part shall bind them- 
selves unto, and whosoever shall exceed those rates, so agreed, shall be 
punished by the discretion of the Court of that shire, according to the 
quality and measure of the Offence; And if any Town shall have Cause of 
Complaint against the freemen of any other Town, for allowing greater 
Rates or wages then themselves, the County Court of that shire, shall 
from Time to Time set Order therein.” 


These last lines are paralleled today in certain of our southern 
states by legislation providing penalties for “soliciting labor to leave the 
state,” a form of maximum wage law, at least in intent, and an easily 
understood hold-over from slavery days. 


To complete the regulation of labor and wages, the Massachusetts 
Bay colony established that wages might be paid in “Corne” in the fol- 
lowing words (same date and page as preceding excerpt): “5. And for 
servants and workmen’s wages, It is Ordered, that they may be payd in 
Corne to be valued by two indifferent freemen, Chosen, the one by the 
Master, the other by the Servant, or workman, who also are to have re- 
spect, to the value of the work or service, and if they cannot agree, then 
a third man shall be chosen by the next Magistrate, or if no Magistrate 
be in the Town, then by the next constable, unless the parties agree the 
price themselves. Provided if any servant or workmen agree for any 
particular paiment, then to be payd in specie or consideration for default 
therein. And for all other paiments in Coin, if the parties cannot agree, 
they shall chose two indifferent men, & if they cannot agree, then a third 
as before.” 


I regret that I have not the story of the disappearance of this legis- 
lation. Perhaps some of your readers can furnish it. At all events, this 
Massachusetts precedent for a maximum wage law is not without its 
present-day interest. It may have its points of instructiveness. Perhaps 
the next 300 years may bring about a better comprehension of the rela- 
tion of the laws of men to the law of supply and demand than the last 
three centuries have done! 
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Note. 

Those who are interested in Prof. Johnson’s paper may also be in- 
terested in the following references to other human experiments in the 
history of Massachusetts. 

An account of, “The Limitation of Prices in Massachusetts Between 
1776-1779,” by Andrew McFarland Davis, will be found in the publica- 
tions of the Colonial Society of Massachusetts, Vol. X (also reprinted in 
pamphlet form) in which he concludes: 


“We have seen that in Massachusetts surveillance and in- 
quisition was brought to bear to prevent the acquisition of gain by 
dealers in goods and provisions; that neighbors were urged to 
watch one another in order to prevent undue advantage on the 
part of individuals; that towns abused towns and States passed 
protective laws directed against neighboring States. Will our 
legislation of to-day read as strangely to the student of history a 
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century and a quarter hence? 
Various other “social” experiments were tried in the early days of 
Massachusetts which are worth remembering. The experiments in re- 
ligious bigotry and persecution were the most dramatic and consequently 
have attracted more attention and are, therefore, better known than 
others. But the first experiment of all is, in some ways, perhaps most 
important. Governor Bradford’s description of the way in which the 
substance of a communistic plan was tried by the Pilgrims in Plymouth, 
failed, and had to be abandoned because it brought them to the verge 
of starvation, is one of the most instructive, but generally forgotten, 
chapters in American history. It suggests the recent Russian experi- 
ment, which was tried on a larger scale. 

In other words, compulsory communism, compulsory religion, com- 
pulsory wage-fixing, and other attempts at compulsion were tried in 
various ways before the Massachusetts and Federal Constitutions were 
adopted. One of the purposes of these constitutions was to protect in- 
dividuals from a good many forms of compulsion by legislatures or rep- 
representatives of the majority or in the words of Thomas Allen in 1776 
“against tyranny among ourselves.” American constitutional liberty 
is neither a paternalistic nor an extreme laisez faire conception. 

The decision that the compulsory minimum wage law of the District 
of Columbia was invalid under the Fifth Amendment of the Federal 
Constitution does not affect the Massachusetts law on the subject for the 
Massachusetts law is not compulsory. 

F. W. G. 
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ANTHONY TROLLOPE'S ~“ORLEY FARMS’’ AS A SUBJECT 
OF CURRENT ENGLISH PROFESSIONAL COMMENT. 
INTRODUCTORY NOTE. 

It is rather curious to a lawyer in our younger country to find 
lawyers in the older country, with the very human history of the bar 
reaching back into the centuries, protesting against the reflections of the 
profession which were presented half a century ago by great novelists. 
In the August number of the Quarterly for 1922 an extract was quoted 
from an address by a leading English solicitor protesting against the 
impression which Dickens gave of the profession (see p. 9). This time 
it is Trollope who is the subject of comment by Sir Francis Newbolt. It 
will be interesting to see who will be the next one to be corrected. These 
somewhat oversensitive critics of the novelists, however, should remember 
that the occasional opportunity given by a great novelist, “To see our- 
selves as others see us,” will do the profession no harm and, while they are 
studying the novelists, they may well go back to Sir Walter Scott, who was 
a lawyer as well as a novelist, and read over again the words which he 
puts in the mouth of the wise old Scotch lawyer, Mr. Pleydell, in “Guy 
Mannering”’: 


“T have now satisfied myself, that if our profession sees more 
of human folly and human roguery than others, it is because we 
witness them acting in that channel in which they can most freely 
vent themselves. In civilized society, law is the chimney through 
which all that smoke discharges itself that used to circulate through 
the whole house, and put everyone’s eyes out—no wonder, therefore, 
that the vent itself should sometimes get a little sooty.” 


(See Chap. 39.) 
F. W. G. 


Extract FrRoM " THE Souicrrors’ JOURNAL AND WEEKLY REPoRTER,”’ 
Marcu 24, 1923. 


“Sir Francis Newbolt is one of the most scholarly and literary of the 
lesser judicial luminaries of the High Court, so that it is very interesting 
to find that on a recent occasion he delivered a lecture in Gray’s Inn Hall 
on ‘Mistakes of Fiction Writers in Law and Procedure.’ The particular 
butt of the Official Referee’s attack was Anthony Trollope, whose ‘Orley 
Farm’ has long been considered a bitter attack on the legal profession. 
We are not convinced that this view is altogether correct. It is true 
that Trollope enters into a serious criticism, sustained all through the 
novel, on certain aspects of litigation, civil and criminal; but his attack 
is not on lawyers—it is on the system of which lawyers are more or less 
helpless victims. 

“The ethical difficulty is this. An advocate is bound to do the best 
he can for his client; he lends his talents and experience to present all 
that can decently be urged on behalf of his client, even when he sees 
clearly that his client ought to fail. If his opponent is less able and less 
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experienced, that opponent’s client may lose his case. Every counsel, 
therefore, finds himself sometimes in the position of knowing that his 
client ought in justice to lose, and that victory will be an act of cruel 
hardship to the other side; yet his own skill in fence is so much greater 
than that of his opponent that he may possibly succeed in pulling off a 
verdict if he exerts his talents of advocacy to the uttermost. Well, what 
does he do in such a case? What can he do? He must be loyal to his 
client and seek victory at the expense of justice; and, in fact, nearly 
every advocate does so without any qualms of conscience, 

“Of course, the evil is an inevitable one: in no other way can human 
litigation be conducted. The evil is slightly mitigated by practice by the 
high standard of honour usually found among advocates—but by no means 
universally found—which leads them to omit taking some points of ad- 
vantage which are permissible but scarcely equitable. But, all the same, 
the situation is rather equivocal. It is certainly a perplexing one to con- 
scientious lawyers. And those who do not find it perplexing to their 
conscience gradually get into the way of failing to see any degradation in 
doing all they can to score a triumph for their client, however unjust. In- 
deed, some quite honourable and honest counsel are rather fond of boast- 
ing how they pulled off an indefensible defence, or won a verdict to 
which they had no claim of right, in some great forensic battle. The 
result is that the average successful advocate gradually does lose the 
finer moral sense, and often comes to do things which to the outside 
world seem conscienceless and unscrupulous, although lawyers are gen- 
erally blind to their true character. Trollope felt all this, and he illus- 
trated it in ‘Orley Farm’ neither unkindly nor unfairly. 

“As a matter of fact, it is quite a mistake to suppose that ‘Orley 
Farm’ holds up lawyers as a class of approbrium. On the contrary, 
Trollope makes his hero a lawyer—Felix Graham—and a highminded, 
conscientious lawyer who is anxious to see right done. He makes his 
hero’s sweetheart a noble-minded English maiden, the daughter of a 
High Court Judge, and he endows that Judge himself, successful practi- 
tioner and man of the world as he is, with a fine sympathy for Graham’s 
aspirations and a high personal rectitude. But the Judge has become by 
long experience rather blind to those aspects of legal life which are a 
trouble to tender consciences, and he sees that Felix Graham is a vision- 
ary who will not get on in his profession. The central idea of ‘Orley 
Farm’ is the steps by which the acquittal of a lady, who has to the 
knowledge of her legal advisers, forged a will, but has done it to save 
an estate for her son and not for personal motives, is secured in the teeth 
of justice and the evidence. It is done by browbeating witnesses for the 
prosecution and by employing every permissible art to make the worse 
appear the better cause. We believe that in the same circumstance most 
advocates would adopt much the same method as the successful K. C. who 
won Lady Mason’s case. We doubt whether they would feel that there is 
anything wrong in such methods at all: in fact, the defence of prisoners 
would become almost impossible if lawyers felt more delicately in such 
cases. Trollope himself dimly feels all this, and does not represent the 
lawyers concerned in the trial in anything but a sympathetic and toler- 
ant light. But he also sees, as every true psychologist must see, that the 
peculiar ethical difficulty of the Bar—the necessity of defending his 
client, right or wrong, does have a certain effect on the character of 
advocates which cannot be called elevating. He faces this squarely and 
presents it fairly enough. We do not see why any lawyer should quarrel 
with him for frankly stating, in sympathetic terms, exactly what every 
observant layman feels about the central problem of an advocate’s duty. 

“Sir Francis Newbolt, in his lecture, made great play with the minor 
errors of Trollope in ‘Orley Farm’, as regards etiquette, manners, sur- 
roundings, and conventions of the Bar. We think that this line of 
criticism is exaggerated. We have known an eminent American lawyer 
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and a successful practitioner from Australia to make almost exactly the 
same blunders as Trollope ve the petty matters of which Sir Francis com- 
plains; yet both these men thoroughly understand the spirit of the legal 
profession and the general manners of lawyers. Trollope calls a High 
Court Judge, not Mr. Justice but Judge X; that means nothing to anyone 
outside England. 

“The following are a few of Anthony Trollope’s failures quite to 
visualize the actual conditions under which the legal profession work. He 
brings into the story a great jury-advocate, leader of one of the Circuits, 
and he gives his hero chambers—not in the Temple, but in Lincoln’s Inn. 
His Old Bailey practitioner, too, is made to practise from chambers 
somewhere in the vicinity of Newgate. A leading common law counsel is 
supposed to be the chief professional authority on the law of wills, a 
possible, but, of course, an unlikely contingency. Witnesses are examined 
in the wrong order, and the nature of a codicil is not understoood. These 
are venial blunders. A layman might well have attended a multitude 
of trials, have grasped sympathetically the spirit of legal practice, and 
be a sound judge of the fundamental casuistry of legal ethics, and yet 
make all these minor blunders—so obvious to the profession, but so in- 
significant to the rest of the world. George Eliott, as all the world knows, 
avoided all such minor errors in ‘Felix Holt’ and ‘Adam Bede’, through 
the assistance of Frederic Harrison. But her understanding of the law 
and its ways is really very inferior to that of Anthony Trollope.” 


“HOW LEGAL HISTORY IS WRITTEN.”’ 


Readers of “Recollections” of public men may be interested and 
entertained, as well as warned against undue reliance on the memory 
of the authors of “Recollections,’’ by the following: 


EXTRACT FROM THE SOLICITORS’ JOURNAL & WEEKLY REPORTER 
APRIL 21, 1923. 


“Mr, T. P. O’Connor, M. P., is the ‘Father’ of the House of Com- 
mons. He is an author and journalist of repute. Amongst his other 
literary activities, he contributes a weekly causervie to the Sunday Times. 
On Sunday (8th April), he spread himself over Palmer, the Rugeley 
poisoner, and Chief Justice Cockburn. The following extract is typical 
of the writer’s methods :— 


“*THE RipING Lost It.’ 

“Another of the stories current at the time which I have 
often heard was that Palmer attributed his conviction to the 
clumsy pleading of his counsel. Borrowing a phrase from the 
pursuit to which he was addicted, Palmer declared that ‘it was 
the riding that lost it.’ The leading prosecuting counsel, if I 
remember rightly, was Sir Alexander Cockburn, afterwards a 
famous Law Officer and Chief Justice. The chief counsel for the 
defence was Sir Fitzroy Kelly—who afterwards also became 
famous as Chief Baron, Kelly, of course, had really no defence, 
and therefore had to resort to all kinds of theories, the chief of 
which was that the man whom Palmer had murdered by arsenic 
had really died from the pips of apples. He was known, I believe, 
as ‘Apple-Pip Kelly’ for some years afterwards.’ 


“We doubt if another paragraph could be found in the realm of 
literature containing such a collocation of abysmal blunders. So many 
persons believe whatever they see in print that it may be worth while 
to nail a few of Mr. O’Connor’s misstatements to the counter. 
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“Palmer was tried at the Central Criminal Court in May, 1856, 
before Lord Campbell, C. J., Alderson, B., and Cresswell, J. It was 
then, and even later, usual for important trials at the Old Bailey (not 
merely capital cases), to be heard before two, or three, judges of the 
superior courts. The peculiar feature of Palmer’s case was that it was 
tried in London instead of at Stafford, under the provisions of a 
statute passed ad hoc, 19 & 20 Vict. c. 16, generally known as ‘the 
Palmer Act,’ but now given the short title of the Central Criminal Court 
Act, 1856. Mr. O’Connor’s one lapse into accuracy is his statement 
that the leading prosecuting counsel was Sir Alexander Cockburn. 
But Cockburn was not ‘afterwards a famous Law Officer.’ He was 
Attorney-General at the time, and prosecuted as such. The chief coun- 
sel for the defence was not Sir Fitzroy Kelly, but Mr. Serjeant (after- 
wards Mr. Justice) Shee. It has never been suggested that Palmer 
attributed his conviction to his counsel. Nor is he alleged to have 
declared, as Mr. O’Connor puts it, that it was the riding that lost it. 
What Palmer is said to have scribbled to his attorney after the ver- 
dict was: ‘The riding did it’—an involuntary tribute to Cockburn’s acu- 
men, Finally, the murder of Cook, of which Palmer was convicted, was 
not by arsenic, but by strychnine. 

“So much for the Palmer Case. Mr. O’Connor’s references to Sir 
Fitzroy Kelley are evidently the result of a confusion with the case 
of Tawell, the poisoner, tried at the Bucks Assizes, at Aylesbury, in 
March, 1845—eleven years before Palmer’s Case. The judge in Tawell’s 
Case was Baron Parke, afterwards Lord Wensleydale. Mr. Ser- 
jeant (afterwards Mr. Justice) Byles, led for the prosecution, and 
Mr. Kelly, Q. C., then a leader on the Norfolk Circuit, for the defence. 
The poison was prussic acid, not arsenic. Mr. Kelly, quite properly in the 
course of the defence, put it to the expert witnesses and to the jury 
that prussic acid might be conveyed into the system by apple-pips. The 
passing soubriquet ‘Apple-Pip Kelly’ never detracted from the fair fame 
of the last of the Chief Barons. 

“It would be an impertinence to reflect upon the matter which the 
Editor of the Sunday Times may consider suitable for his readers. Our 
a is merely that of entering a caveat against a travesty of legal 
istory.” 














(In this reprint certain slight corrections have been made and 
printed in italics.) 


SENATE . . . . No. 361 








Che Commonwealth of Wassachusetts. 





SENATE, April 13, 1923. 


The joint committee on the Judiciary to which was re- 
ferred so much of the final report of the Judicature Com- 
mission, appointed to investigate the judicature of the 
Commonwealth with a view to ascertaining whether any and 
what changes in the organization, rules and methods of 
procedure and practice of the several courts, the number and 
jurisdiction thereof, and the number and powers of the 
judges therein, and of the officers connected therewith, 
would ensure a more prompt, economical and just dispatch 
of judicial business (see House, No. 1205 of 1921), as had 
Not been reported on, reports (in part) the accompanying 


Bill (Senate, No. 361). 
For the committee, 


JOHN M. GIBBS. 


Senator O’HrearN, and Representatives Hays of Boston, 
Lawson of Braintree, and HEFFERNAN of Boston, dissenting. 
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Che Commonwealth of Massachusetts. 


In the Year One Thousand Nine Hundred and Twenty-Three. 


AN ACT { 


Relative to Criminal Cases in District Courts. 

Be it enacted by the Senate and House of Representatives 
in General Court assembled, and by the authority of the 
same, as follows: 

1 Section 1. Chapter two hundred and seventy- 

2 eight of the General Laws is hereby amended by 

3 inserting after section twenty-six the following 

4 new sections: — 

5 Section 26A. On and after October first, 
6 nineteen hundred and twenty-three, when a de- 
7 fendant arraigned in a district court, upon a 
8 complaint for a crime within the jurisdiction of 
9 such court, enters a plea of not guilty, the court 

10 or clerk shall then, before the trial begins, in- 

11 quire of him whether he claims a trial by jury 

12 in the superior court or consents to being tried 

13 without a jury in the district court, and may 

14 make such explanatory statement as may seem 

15 to the court necessary or advisable for the in- 

16 formation of the defendant. 

17 If such defendant, before the trial begins, 

18 claims a trial by jury his case shall be removed 

19 to the superior court. Certified copies of the 

20 papers described in section thirty of chapter 
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two hundred and eighteen and any security de- 
posited on a recognizance in such case by a 
defendant who elects trial by jury shall be 
transmitted on or before the next return day 
to the clerk of the superior court. If such de- 
fendant is in custody he shall be ordered to 
recognize in such form and with such surety 
or sureties, if any, as the court may require, 
with condition to appear in the superior court 
on the next return day and as further provided 
in section eighteen, and in default thereof he 
shall be committed to jail. 

If such defendant does not, before the trial 
begins, claim trial by jury, that fact shall be 
entered upon the record, and shall constitute a 
waiver of trial by jury. 

Nothing herein contained shall affect the 
power of a district court under section thirty of 
chapter two hundred and eighteen. 

Upon such removal, a district court shall have 
like power to bind witnesses in the case by 
recognizance as it has by chapter two hundred 
and seventy-six when a prisoner is admitted to 
bail or committed. 

In any case removed under this section, a 
defendant at any time prior to the sitting in the 
superior court for criminal business next follow- 
ing the date of such removal may file in the dis- 
trict court a waiver of jury trial and request 
that his case be disposed of in said district 
court as if no claim for jury trial had been 
made or no removal directed by the district 
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court and the case shall then remain in the dis- 
trict court and be disposed of accordingly; but 
the defendant shall not thereafter be entitled to 
claim a jury trial. If the case has been entered 
in the “superior court, the district court shall 
notify the clerk of the superior court of the waiver 
of jury trial, who shall thereupon make a memo- 
randum thereof upon the record of the superior 
court. 

Section 26B. If the defendant does not claim 
a trial by jury, the court at any time before 
sentence may in its discretion certify that the 
case involves an issue of fact which should be 


) tried by a jury and direct that the case be re- 


moved to the superior court in the same manner 
as if a jury had been claimed, and in such case 
no sentence shall be imposed in the district court. 

Section 26C. A defendant in a criminal case 
heard or tried in a district court who is aggrieved 
by any ruling on a matter of law by a justice may 
as of right have the ruling reported for deter- 
mination by the appellate division of said court, 
provided for by section one hundred and eight, 
or sections one hundred and ten B and one hun- 
dred and ten C, of chapter two hundred and 
thirty-one. The claim for a report shall be 
made known at the time of the ruling and re- 
duced to writing and filed with the clerk forth- 
with after a finding of guilty or final action on 
interlocutory proceedings. The justice making 
the ruling shall not sit upon the review thereof. 
If the appellate division shall find material 
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error, it shall correct the same by such order as 
justice may require, otherwise it shall affirm the 
action of the single justice. The justice by whom 
a case is heard may, without being requested, 
report after a finding of guilty any question of 
law therein for the consideration of the appellate 
division. 

Section 26D. The justices, or a majority of 
them, of all the district courts, except the munici- 
pal court of the city of Boston, shall from time 
to time make and promulgate uniform rules 
applicable to said courts, and the municipal 
court of the city of Boston from time to time 
shall make and promulgate rules applicable to 
that court, regulating the procedure and sittings 
of the appellate division, for the preparation and 
submission of reports, the allowance of reports 
which a justice shall disallow as not conformable 
to the facts, or shall fail to allow by reason of 
physical or mental disability, death or resigna- 
tion, in criminal cases. 

Section 26E. The defendant may appeal from 
the final decision of the appellate division to the 
supreme judicial court. Appeals to the supreme 
judicial court arising in any county shall be 
heard at the same sittings as other questions of 
law arising in such county. Claim of such ap- 
peal shall be filed in the office of the clerk of the 
district court within three days after notice is 
given by mail or otherwise of the decision of the 
appellate division to the defendant or his counsel. 
Copies and papers relative to the appeal shall be 








6 

117 
118 
119 
120 
121 
122 
123 
124 
125 
126 
127 
128 
129 
130 
131 
132 
133 
134 
135 
136 
137 
138 
139 
140 
141 
142 
143 
144 
145 
146 
147 
148 


SENATE — No. 361. [Apr. 


prepared by the clerk of the district court, and 
shall thereupon be transmitted to and entered 
in the law docket of the supreme judicial court 
as soon as may be after such appeal has been 
claimed. The entry in the supreme judicial court 
shall not transfer the case but only the question 
to be determined. The clerk of the district 
court shall forthwith, upon the transmission of 
the papers in such appeal, give notice thereof 
to the district attorney. If the defendant 
neglects to enter his appeal in the supreme 
judicial court, or neglects to take the necessary 
measures for the hearing of the cause in the 
supreme judicial court, the appellate division 
may, on application of the district attorney and 
after notice, order that the appeal be dismissed 
and the decision appealed from be affirmed. 
Section 26F. There shall be a reviewing division 
of each district court for the review of sentences 
imposed in criminal cases in said court. Any 
defendant complaining of a sentence not sus- 
pended under section one of chapter two hundred 
and seventy-nine may, upon claim thereof made 
at the time of order for its execution, which 
claim may be oral and shall be noted by the 
clerk, have the same summarily reviewed by the 
reviewing division which may make any dis- 
position of the case that the justice imposing the 
sentence might have made. The defendant shall 
be notified at the time of such order of his right 
to claim such a review. No order shall be made 
for the commitment of a person to a jail or house 
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of correction upon a sentence not suspended of 
more than six months imposed by a district 
court, until at least one day after the imposition 
of the sentence. Before such order is made, he 
shall be notified of his right to claim a review of 
the sentence by the reviewing division. The 
reviewing division shall be holden by justices 
of district courts not exceeding three in number 
and the justice imposing the sentence may be 
included in the number. Two justices not in- 
cluding the justice imposing the sentence shall 
constitute a quorum to decide all matters in a 
reviewing division. A written statement by the 
justice imposing the sentence may be filed with 
the case, and if so filed shall be submitted to the 
reviewing division. 

In the municipal court of the city of Boston 
the justices to act in the reviewing division shall 
be designated by the chief justice from the mem- 
bers of that court as in the case of the appellate 
division provided for by section one hundred 
and eight of chapter two hundred and thirty-one. 

In the other district courts, the justices to act 
in the reviewing division and the times and places 
of sittings shall be designated by the presiding 
justice for the appellate division district in 
which such court is situated as in the case of the 
appellate division provided for by section one 
hundred ten C of chapter two hundred and 
thirty-one except that any justice of a district 
court in the appellate division district in which 
such court is situated as described in said section 
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one hundred and ten C may be designated to act 
in a reviewing division. A justice acting in the 
reviewing division of a court other than the court 
of which he is a justice shall be allowed in addi- 
tion to his compensation as such justice the same 
compensation and traveling expenses to be paid 
in the same way and under the same conditions 
as are provided for the justices acting in an ap- 
pellate division, by said section one hundred and 
ten C. 

Section 26G. Sentence may be imposed upon 
conviction of a crime in a district court, although 
a report is claimed or the case reported. But 
a sentence imposed shall stand suspended pend- 
ing review of a ruling or review of a sentence 
pursuant to sections twenty-six A to twenty- 
six F, inclusive, and the imposition of sentence 
shall not discharge bail or security. Pending 
review of a ruling or review of a sentence, cases 
shall be continued from time to time to a day 
certain, and no law limiting adjournments or 
continuances shall apply to such cases. The 
appellate division, or the supreme judicial court 
on appeal, if it appears that the claim of report 
or the appeal is frivolous or intended for delay, 
may impose reasonable penalties as for contempt 
to be added to the sentence. 

Section 26H. The provisions of the seven 
preceding sections shall not apply to proceedings 
against juvenile offenders under chapter one 
hundred and nineteen and sections fifty-seven to 
sixty of chapter two hundred and eighteen. 
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Section 2. Chapter two hundred and sev- 
enty-six of the General Laws is hereby amended 
by striking out section sixty-five and inserting 
in place thereof the following: — 

Section 65. The condition of a recognizance 
of a person, either with or without surety or 
security, binding him to appear before a court 
or justice to answer to a charge against him or 
to prosecute an appeal shall be so framed as to 
bind him personally to appear at the time so 
expressed, and at any subsequent time to which 
the case may be continued, and personally to 
appear as well in the superior court, in case of 
removal to that court, on the next return day 
after such removal, and at any subsequent time 
to which the case may be continued, in either 
case unless previously surrendered or discharged, 
and so from time to time, until the final decree, 
sentence or order of the court or justice or 
superior court thereon, and to abide such final 
sentence, order or decree, and not depart with- 
out leave. 


Section 3. Section eighteen of chapter two 
hundred and seventy-eight of the General Laws 
is hereby amended by inserting after the word 
“Whoever” in the first line the words: — , hav- 
ing been arraigned in a district court prior to 
October first, nineteen hundred and twenty- 
three, or before a trial justice at any time, or who- 
ever, being a juvenile proceeded against under 
chapter one hundred and nineteen or sections 
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fifty-seven to sixty of chapter two hundred and 
eighteen, — so as to read as follows: — Section 
18. Whoever, having been arraigned in a dis- 
trict court prior to October first, nineteen hun- 
dred and twenty-three, or before a trial justice 
at any time, or whoever, being a juvenile pro- 
ceeded against under chapter one hundred 
nineteen or sections fifty-seven to sixty of chap- 
ter two hundred and eighteen, is convicted of a 
crime before a district court or trial justice 
may appeal to the superior court, and at the 
time of conviction shall be notified of his right 
to take such appeal. The case shall be entered 
in the superior court on the return day next 
after the appeal is taken, and the appellant shall 
be committed to abide the sentence of said 
court until he recognizes to the commonwealth, 
in such sum and with such surety or sureties as 
the court or trial justice requires, with con- 
dition to appear at the superior court on said 
return day and at any subsequent time to which 
the case may be continued, if not previously 
surrendered and discharged, and so from time 
to time until the final sentence, order or decree 
of the court thereon, and to abide such final 
sentence, order or decree, and not depart with- 
out leave, and in the meantime to keep the 
peace and be of good behavior. In cases of 
misdemeanor the appellant may, in the discre- 
tion of the court or trial justice, be held on his 
own recognizance. The appellant shall not be 
required to advance any fees upon claiming his 
appeal or in prosecuting the same. 
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SECTION 4. Section twenty-two of chapter 
two hundred and twelve of the General Laws is 
hereby amended by striking out the first two 
sentences and inserting in place thereof the fol- 


> lowing: — The first Monday of every month 


shall be a return day for the entry of criminal 
cases from district courts and trial justices and 
suits upon recognizances and bonds in such 
cases. Removals and appeals from district 
courts, and appeals from trial justices in crim- 
inal cases shall be entered on the return day 
next after the appeal is taken or the removal 
claimed, — so as to read as follows: — Section 
22. The first Monday of every month shall be 
a return day for the entry of criminal cases from 
district courts and trial justices and suits upon 
recognizances and bonds in such eases. Re- 
movals and appeals from district courts, and 
appeals from trial justices in criminal cases shall 
be entered on the return day next after the ap- 
peal is taken or the removal claimed. Such suits 
may be made returnable at the election of the 
district attorney at any such return day within 
three months after the date of the writ. Trials 
by jury of such suits shall take place at criminal 
sittings; and such suits shall be filed, docketed 
and recorded as criminal cases. If said first 
Monday is a legal holiday, such entry shall be 
made on the day following. 


SecTION 5. So much of this act as authorizes 
the making and promulgation of rules shall take 
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3 effect ninety days after the passage of said act. 
4 The remainder of said act shall take effect on 
5 October first, nineteen hundred and twenty- 
6 three. 
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